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FAM E 9 ait of Morton, Defender, | 


AGAINST | 
Alexander Fart K. Galloway, John Traill of 7 huh, 


and others, Proprietors 8 Lands in the Iſlands of 15 


en Orkney, Purſuers, 


\ HE enormous Bulk of the Papers? which are already 
printed in this Cauſe, would have prevented the Defender 
from adding to the Trouble of the Court by this addi- 
tional Paper, had not the Purſuers, in the Introduction 
to their Memorial entered into a Detail, altogether unconnected 


with the Merits of the Queſtion, bur calculated to give the Court 1 


unfavourable Impreſſions with regard to the Defender and his Pre- 


deceſſors, and evidently meant as a publick Attack upon the Defen- 
der himſelf. The Defender is perſwaded, that he might ſafely have 
left theſe Inſinuations without any Anſwer, and treated them with 
that Contempt which they deſerve; he has choſen, however, to 


detect the Fallacies, and remove the artful Colourings which are to 
be met with in the Purſuers Memorial, and, particularly, in their 


preliminary Diſcourſe, that, wherever that Paper may hereafter chance 


to be carried, it may not be unattended with a proper Refutation. 
The Tendency of the Introduction to the Purſuers Memorial, 

is, to impreſs your Lordſhips with a Belief, that the Defender's 

predeceſſor obtained from the Crown the original Wadſet of the 


Iſlands of Orkney and Zetland in 1643, not only without any one- 


rous Cauſe, but after having been loaded, in other Reſpects, with 
the Bounty of the Crown; that the Wadſer-ſum was thereafter fully 


paid, and the Right voluntarily renounced; that James Earl of 


Mor ton obtained the repeated Recommenditibns of the Parliament 
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all enter into your Lordſhips Conſideration in the preſent Iſſue; 
which is ſimply this, Whether the Weights. in Orkney and Zetland 


improperly, made a Gift of theſe Iſlands to the Defender, if his 


Evidence but what is frivolous ; they take hold of the Form of the 


the Earl any Money, or had received any from him. And, adh, 


Oneroſity of 
the Wadſet 


1633 · 


verſion, and by other Clauſes; it bears, that his Majeſty, had 


of Scotland in 1 693 and 1502, and alſo the Act 1707, by Means of 
falſe Averments ; and the Purſuers farther inſinuate, though they do 
not venture to ſpeak it out, that the. Defender himſelf lately im- 
poſed upon the Crown and Parliament in 174, when he obtained 
a Diſcharge of the Right of redeeming theſe Iſlands. 
None of theſe Alledgeances, ſuppoſing they were true, could at 


have been increaſed or not? If the Crown had unneceſſarily, or 


Majeſty had even been induced to this Meaſure by falſe Averments; 
that could afford no Defence to the Purſuers with regard to the 
Rents or Feu-duties payable by them, becauſe they have no Title 
to plead in the Right of the Crown. TI 


But every Article of theſe Infinuations is groundlefs.—Againſt 
the Oneroſity of the Wadſet 1643, the Purſuers have offered no 


Wadf(er-right, and pretend that it does not bear that the King owed 
They affirm, that the Earl was in no Condition of making fo great 1 
a Loan to the King, but, on the contrary, had been long ſupported: 

by ;the- Bounty, of the Crowne (© 1, UM 
But the Contract of Wadſet affords no Evidence or Preſumption, 
that it was granted without an onerous Cauſe. It was not the uſual 
Form of Wadſetrrights at that time, to narrate, that the Diſponer had 
received the Redemption- money as the Value of the Right; the 
Prohibition of Intereſt, by the Canon Law, had introduced a Form 
of granting Infeftments of Annualrent, without relation to a prin- 
cipal Sum, and of executing Contracts of Wadſet without aſcertain- 
ing the Sum paid, any other Way than by the Clauſe of Reverſion; 
and that Form continued, long after the Cauſe of it ceaſed. But 
the Oneroſity of this Wadſet is clearly proved by the Clauſe of Re- 


* ſold, annalzied, and diſponed the Earldom of Orkney. and Lord- 
« :ſhip of Zetland, and they are declared redeemable only, „on 
% Payment or Conſignation of 30, ooo J. Sterling, in Gold or Silver, 
„ haill together in one Sum, at any Term of Whitſunday or Mar- 
% 7;nmas, &c. The Clauſe of Reverſion is, in all Refpects, con- 
ceived in as ſtrict Terms as appears to have been uſed in any other 
Right of that Kind, granted for full Value; ſo that there is no Pre- 


rext to argue from the Form of this Need, that the Earl of Mor- 
aon had not advanced the Sum for Security of which it was granted. 
And, indeed when, in the 1668, the Reſolution was unjuſtly 
taken, to deprive the Family of Morton of this Right, it was never 
once alledged, that the Wadſet had been granted without an one- 
rous Cauſe; an Objection ſtrictly legal, viz. that no Diſſolution in 
parliament had preceded the Grant, was alone laid hold of; but the 
uſtice of the Debt was acknowledged, and Payment promiſed, tho? 
the Method, which was taken to pay it, was eluſory and unjuſt. For 
Proof of this, the Defender refers to a Letter on Record, from the 
Lords of the Treaſury in Scotland, to the Secretary of State, dated 
5th September 1668. This Letter mentions the Scheme of recover- 
ing to the Crown the Poſſeſſion of Orkney and Zetland ; and, as a 
Step to this, narrates a Decreet obtained againſt Lord Morton for 
12, 00 J. as the pretended Value of a Ship which Lord Morton was 
ſaid to have ſeized, though belonging as Wreck to the King; but 
the Letter contains no Inſinuation, as if the 30,000 J. was not really 
due, though the Subject and Tendency of the Letter muſt have 
ſuggeſted an Obſervation of that ſort, had it been true. The Words 
of the Letter are: Which Day, my Lord, after Decreet reco- 
« yered-againſt my Lord Morton for 12, ooo Sterling, the Value of 
„ that Ship and Loading, which belonged to the King, and he 
had ſeized upon, our next Care was, how Payment might be re- 
covered, or, at leaſt, how the King might come to the Poſſeſ- 
« ſion of Orkney and Zetland, by paying the Money upon which it was 
© redeemable, this Sum being allowed in: the firſt End; and there- 
fore, we took my Lord Advocate's Opinion of my Lord Morton's 
„Right, which you will find pretty clear, that it is not according 
© to Law, and may be reduced, if the King pleaſe,. Oc.“ 
The Evidence of the Oneroſity of the original Wadſet, ariſing ' 
from this Letter, and ſeveral others on Record, upon the ſame 
Subject, from the Lords of the Treaſury, is the more concluſive, 
that the Nature of the Tranſaction 1643, muſt, at that time, have 
been recent in the Memory of many who were then alive; for the 
Contract of Wadſet 1643, is fubfcribed by no leſs than fifteen of the 
Commiſſioners of the Treaſury and Exchequer at the time; and, 
had the Debt been without Foundation, it is impoſſible to doubt, 
that this would have been over and over inſiſted upon, at a time 
when it was reſolved to reſume the. Poſſeſſion of Orkney and ö 
x . | | And 


S 
and to ſet aſide the Earl 4 Morton's Right, upon an Objeqion 
merely in Law, unſupported by Equity @— © © 

The Purſuers Alledgeance, that the Earl of Morton was in no 
Condition to make ſuch a Loan, but was ſupported by the Bounty 
of Charles I. is equally groundleſs. If it were true, it could not 

affect the preſent Queſtion, nor would the Defender incline to den 

or leſſen the Liberality of that Monarch towards his Anceſtor, + 
But the Fact is otherwiſe, Charles I. during the greateſt Part of 
his Reign, was in want of Money, and obliged to make uſe of the 
Credit of ſuch of the Nobility as were moſt ſtrictly attached to 
him. At this time, „Villiam Earl of Morton was poſleſſed of one 
of the beſt Eſtates in Scotland; he had the Property of Dalkeith, 
Calder Clear, Kinroſs, and Aberdour. But this great Eſtate was ſo 
much reduced by the Debts which he contracted in ſupport of the 
Crown, during this Reign, that none of his Succeſſors ventured to 
repreſent him; and this involved Situation of the Affairs of that 
Family, occaſioned by their Attachment to Garles I. though it 
ought to have inſured them the Favour of Charles II. did not, how- 
ever, prevent, but rather occaſioned, thoſe Hardſhips and Stretches 
which, after the Reſtoration, deprived them of their Right to 
Orkney and Zetland, without Payment of above one eighth Part of 
the Redemption-money ſtipulated; for that Family, in fact, re- 

ceived back no more than 4000 J. ET . 
Lord Mor- There remains Evidence ſtill upon Record, with regard to ſeveral 
nary Engage- Of thoſe cautionary Engagements in which the Earl of Morton be- 
ments for came bound for Charles I. For it appears by the comptrollery Ac- 
Charles I. count 1632, that the Earl and his Son, and ſome of his Relations, 
borrowed, for his Majeſty's Service, from William Dick, no leſs than 

200,000 J. Scout, The Article is thus entered in the Diſcharge of 
theſe Accounts. Item, To William Dick, as for the Annualrent 
«© of 200, ooo J. frae Martinmas 1632, to Whitſunday 1633, borrowed 
* frae him at Martinmas 1632, by William Earl of Morton, and 
« Robert Lord Dalkeith, his Son, as Principals, and certain their 
noble Friends, as Cautioners, for His Majeſty's Service.” The fame 
Accounts refer to another Sum of 10,000 /. Sterling, borrowed by 
Lord Morton, at his Majeſty's Deſire, to be given to the Earl of Mar, 
which Sum was repaid to Lord Morton out of the ſaid 200,000 l. 
Horrowed of William Dick. There is further mentioned, a Sum 
borrowed by Lord Morton and Lord Traquair, for his Majeſty, 6 = 
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Lord Napier, and another Sum borrowed by them from Maule of 
e . OY OT] aye. | 
In Oppoſition to this, the Purſuers endeavour to prove, that the 
Earl of Morton had received great Bounties from the Crown, and 
articularly refer to the Account of the Taxation 1621, for one 
payment of 36,900 J. Scots, or 3000 J. Sterling ; to Lord Hadding- 
;97's Collections for another Payment of 3000 J. Sterling more; to 
the comptrollery Accounts 1632, for a third Payment of 10,000 J. 
Sterling, with Intereſt; and to the ſame Accounts for a fourth Pay- 
ment of 500 . more, making, in all, 21,000 Sterling. 
The Article of the Faxation- account 1621, referred to for Proof 
of the firſt of theſe Payments, is in theſe Words: Be Precept of 
« the ſaid umquhile King Jumes, of moſt worthy Memory, of the 
« Date, the Day of Sixteen hundred and twenty 
« Years, to William Earl of Morton,” as the ſamen Precept, with 
his Acquittance, regiſtrate in the Books of his Majeſty's Exchequer, 
pon the Day of —— Sixteen hundred and twenty 
Tears, bears 36,000 /. . 
The Records of Exchequer, for many Years after the Year 1 620, 
during which Period, this Diſcharge is ſaid to have been regiſtrate, are 
a-miſſing; if they were extant, it is highly probable, from the Manner 
in which this Article is ſtated, and the Formality of regiſtrating the 
4 Diſcharge, that it would from thence appear, that this Precept was not 
'$ given as a Benevolence, but in Payment either of a Debt, or as the 
| Salary annexed. to fome Office, which the Earl of Morton enjoyed 
under the Crown. What Office he enjoyed at that time is not now 
diſtinctly known, from the Defect of the Records; but it is certain, 
that he was Lord High Treaſurer in 1632. [7 L090 601 
The ſecond Payment ſaid to be vouched by Lord Haddington's Col- 
lections, appears evidently to be the ſame with the firſt; it is pre- 
ciſely the ſame Sum; and it appears from the indefinite Manner in 
which the Article is ſtated in the Account of the Taxation 1621, 
that the Sum there mentioned was only paid between the 1625 and 
I 1630, which ſufficiently correſponds with its having been paid, as 
Lord Haddington fays, in July 1628. 
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With regard to the third Payment, mentioned by the Purſuers, of 
10,0001. Sterling and Intereſt, the Manner in which that Article is 
ſtared in the Comptrollery-accounts 1632, affords no Handle or Pre- 
text for mentioning. it as a Benevolence to Lord Morton. It appears, 
by theſe' Accounts, that the King had given a Precept to Lord Mor- 
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non for 10, oo J. FORO” by his Majeſty's Directiog, had 
borrowed Money to anſwer that Precept; that he had aſterwach 
borrowed a larger Sum from iiliam Dich, and out of this laſt, had 
repaid the 10,00 J. borrowed: for Lord Mar, with half a'Year'y In- 
ereſt due. The Words of the: Account relative to this ate as fol. 
jows: In the Charge, Jem, The Comptaris charges them with 
the Sum of aao, oa. Scoti, borrowed by them from William 
by Dick, at Mariinmds 1632, for Payment making to William Ear 
of Marton of the Sum of 10, ooo i. Sterling, which hit Lorqſbip ul 
* paid to the Eari of Mar, by. his Maßeſty', Direction, &... 
In the Diſcharge, Fem, There ought to be defeaſed and al. 
„ lowed to the ſaid Noble Earl, Filliam Earl of Marton, ane of the 
«« Compraris, 6000 1. Seors, for the Annualrent of 10, oo0l. Sterli, 
e frae the Term of Whirfanday 1 63 2, to Martinmas +632, borrowed 
* by his Lordſhip, at his Majeſty's Direction, to be given to the 
% Earl of Mur, conform to his Majeſty's Precept, bearing Annual 
F rent, as the ſame: produced in che former Account of. Comptrel- 
| <6 lerie bears.” Koc. e dl 
| em, There ought to be defeaſed: to the foreſaid Milliam Earl 
Lc. of | Morton, ane of the Compftaris, the Sum of 10;000 1. Sterling, at 
«© Martinmas 1632, in Payment. and Satisfaction to him of the like 
* Sum paid by his Lordſhip ta the Earl of Mar, by his Majeſty's 
*<, ſpecial Direction, in compleat: Payment of his Majeſty's Preceft, 
„% granted to his Lordſhip; whereof the {aid Earl of Mar made Al. 
| * ſignation to the ſaid Earl of Morton, as the ſaid Aſſignation here- 
| «with; produced bes, 3 Brit, 
| After having thus tranſcribed! the Words of the Account, relating 
to this 10,000 J. the Defender, without any Obſervation, ſubmits 
it to your Lordſhips, if it was fair or candid in the Purſuers to inſinu- 
ate, that this was a Benevolence, which William Earl of Morton had 
 miceimadtSfom thee Cabwns if ng ft noug fou8 mt or 
The fourth Payment mentioned by the Purſuers, is of 50004. 
I Sterling, vouched by the Comptrollery-accounts 1632: But, from 
| the. Manner in which that: Article is ſtated in theſe Accounts, there 
5 is no Reaſon to conclude, that it was a, Benevolence. It is firſt 
mentioned inthe Charge, at the End of the Article already recited, 
which mentions the 200, ooo J. borrowed by Lord Morton from Wil. 
liam Dick, “for Payment making to Lord Morton of the 10,000 . 
. Sterling, which his Lordſhip had paid to the Earl of Mar by bis 
« Majeſty's Direction, aud of the Sum of 5000 l. Sterling, granted 5) 
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hie Majeſty to hi! Lord „ Precept, aud of cettniri bygone u- 
'c-zereſt; and others his Majeſty's Services.” 44 . in 
the Diſcharge thus: Jem, There ought to be defeaſed and allbwed 
« to the ſaid William Earl of Mor tun, ane of the Comptaris, 6000 J. | 
« Scots, as the Intereſt of 5000 1. Sterling, rue Martinmas 1631 70 
« Martinmas 1632, grantit 10 his Lordſhip by his \Mahjeſfty « Precepr, 9 
« bearing Aunuairent, as the fame, of the Date Sth February 1630; 
% produced in the former Actount of Com ptrollerie bears. In a 
ſubſequent Article, Credit is taken for the 5000 1. itſelf. | 
From this Manner of ſtating the Article, it appears highly pro- 
bable, that the Precept for 50001, had been granted to Lord Mor- 
ton, on account of Money advanced by him for his Majeſty's Service: 
Nor is it to be believed, that if it had been a Gratuity, the Pre- 
cept would have bore Hitereſt, as it did from the Pate, when the 
Rate of Intereſt was at that time Ten per tent. | 
The Puriners, diffident, it would ſeem, of the Proofs they re- 
ferred to on Record, have had Recourſe, on this Subject, to the vague 
inde terminate Aſſertion of two Writers of private Memoirs. This 
is ſomewhat. unuſual in a Court of Law, and the Defender cannot 
think it incumbent upon him to enter into a ſerious Refutation of 
Evidence of this Sort. | iI! Rn 1s 
The Purſuers next maintain, that the Family of Morton, after 
the Reduction of their Right in 1669, for the Want of a previous 
Diſſolution, had received full Payment of the 30, ooo J. of Redem- 
ption- money, and voluntarily renounced all Claim; for Proof of 
which, the Purſuers refer to certain Letters on Record, which paſt 
between the King; and the Lords of the Treaſury, from the 1669 
But theſe Letters do, by no Means, ſupport the Purſuers Alledgeance. The Redem- 
The Letters are eight in Number; as they paſt between the King and ption-money 
the Treaſury, the Defenders Predeceſſor was no Party tothem; and how paid. 
therefore, any Evidence which may ariſe from them, can never be 
concluſive againſt him: But the only Facts which appear from theſe 
Letters are, That it had been reſolved, right or wrong, to deprive 
the Family of Morton of the Iſles of Orkney:and! Zerland'; that the 
Sum paid by the Crown upon that Occaſion, in full of the 30, ooo /. 
of Redeniption- money, was no more than 4000 J. and, for ſome 
Years, Intereſt was paid upon 6000 J. more; but the Capital of that 
6000 /. never was paid, though it had been frequently promiſed. | 
The Pretext laid hold of, for detaining from the Family of Merion 
_—_ | 
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the remaining 20,000 J. was, that the King had obtained a Decreer 
in Abſence, againſt Lord Morton, for 1 2, ooo J. as the Value of a Ship; 

which had been caſt away upon the Coaſt of Zezland; and that 
Lord Morton had further received to the Value of 61x3/. 18,, 8 j 
for Feus and Wadſets in Orkney. | 
There was however no Foundation, either in Law or Equity, for 
theſe two Articles of Compenſation; for, with regard to the Ship 
caſt away on the Coaſt of Zetland, the Earl of Morton had Right 
thereto by the Terms of the Contract of Wadſet itſelf, by which, 
« the Right of Admiralty, ſo far as pertained ro his Majeſty, or 
pertained of before to umquhile Patric, Earl of Orkney, within 
« the faid Earldom, Lordſhip, and Ifles. belonging thereto, are 
« expreſly conveyed, together with all and ſundry Liberties, Pri- 
« vileges, Fees, Caſualties, and. other Commodities whatſveyer; 
« pertaining to the ſaid Office and Juriſdiftion of Admiralty.” 
And therefore it was a moſt unjuſt Handle which was deviſed, 
in order to ſtrip Lord Morton of his undoubted Right to theſe 
Iſlands, that a Proceſs was brought againſt him, when out of the King- 
dom, for a random Sum of 12000 4, as the Value of a Ship, to 
which, if he really intromitted with it, he had Right, as Admi- | 
ral, and tho' Decreet paſt againſt him in Abſence, without any 
Proof, for this ill founded Claim, yer that was evidently no other 
than an Act of Power, which Lord Morton found himſelf unable 
to reſiſt, and therefore alone did not oppole.. "TIN 
The other Ground of Compenſation for 61 13 J. 185. 8 d. Ster- 
ling, which Lord Morton is ſaid to have received for Feus and Wad- 
ſets in Orkney, is equally groundleſs; for, by the Charter on Record; 
granted to him under the Great Seal, dated 4th November 1646z 
he is expreſly impowered to grant Feus, and his Majeſty thereby 
renounced. all Graſſums, Compaſitions and. Entries, and declared 
that theſe ſhould not be imputed as any Part of the 30,000 J. and 
the Renewal of the Grant to Lord Grandiſon, for Behoof of Lord 
Morton, is expreſly in the fame Terms. And the Letter itſelf re- 
ferred to by the Purſuers, 29th Januar) 1670; which ſuggeſts this fi- 
ctitious Claim for 6113 J. 18 5. 8 d. acknowledges that Lord Mor- 
ton had a Right to ſet Feus and grant Wadſets. The Words of 
the Letter are: It would be hard to quarrel the Rights of Feus 
and Wadſets, ſceing the Earl of: Morton and Viſcount Grandiſon had |} 
*« IWarraut under the Great Seal for granting them.“ „ 
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In this Manner Lord Morton was firſt ſtripped of his undoubted 
Right by a Decreet of the Court of Seſſion in 1669, for the Want 
of a previous Diſſolution; which Decree it was thought neceſſary to 
ratify by a ſolemn Act of Parliament: And thereafter, by fictiti- 
ous Counter=claims againſt him, rhe Redemption- money to be paid, 
was reduced to 10,000 /, In this Situation, it had been better per- 
haps, that Lord Morton had not accepted of the 4000 J. paid, or 
of the Intereſt of the 6000 J. more, which was promiſed, but never 

id. But it is not to be wondered at, that he did accept of it, 
when he was deprived of his Right by an Act of Power, which it 


was in vain to reſiſt, and againſt which there was then no Profpe&t 


of a Remedy. It was made a Condition of the Payment of this 
Trifle, that he and his Son ſhould ſubſcribe a Renunciation: of their 
Right, which it is very poſſible they did ſubſcribe, as is mention- 
ed in one of the Letters referred to by the Purſuers. But: this 
could never juſtify that Act of Oppreſſion, by which they were re- 
duced to the Dilemma of renouncing their Right, for ſo ſmall a 
Sum, or of loſing it without Recompence.—As ſoon as an Oppor- 
tunity offered by the Revolution, of repreſenting the Hardſhips 
and Stretches, which this Family had ſuffered; the Parliament was 
applied to in 1693, and the Caſe fairly ſtated. The King's Advo- 
cate was by the Parliament appointed to make Anſwers,. which was 
accordingly done, with much Zeal and Eagerneſs, ſtating and even 
exaggerating every poſſible Objection againſt the Juſtice or Equity 
of Lord Morton's Application, and particularly inſiſting upon the Cir- 
cumſtance of his having accepted of the 4000 /. and of the Intereſt of 
the 6000/, but it was not pretended, either that the 6000 J. itſelf 
had been ever paid, or that the Wadſet had been originally gratu- 
tous. Notwithſtanding which Anſwers, the Parliament was ſo 
fully fatisfied of the Truth of the Facts, which were then: recent, 
and of the Juſtice of the Claim, that they did: recommend Lord: 
Morton's Caſe to the Crown, To the Effect that their Majeſties- 
„might conſider what Hardſhips and Stretches: he and his Prede- 
* ceflors had ſuffered by the Decreet and Act of Parliament 1669. 
This Recommendation of Parliament, though: renewed in 1702. 
experienced thoſe Delays which too frequently attend. Solicitations 
of every Sort. In 1707, however, an Act paſſed, diſſolving theſe 
Illands from the Crown, that. her Majeſty, might make a new re- 
deemable Grant of them in favour of the Defender's Predeceſſor : 
_ and as it was conſidered, that though 4000 J. of. the Redemption- 

1 money 


money had been paid by Charles II. yet no Intereſt had been receizeq 


the original Grant of theſe Iſlands in the 1643 was merely gratui- 


The Queſtion in that Proceſs at the Inſtance of Dick and Brown, 


the 1647, a Deed liable to many Suſpicions, and which there was 


in order to defend againſt a ſuſpicious antiquated Claim, was very 


To grant it. 


we |] 
upon 20,0001. for a long Tract of Time, and upon the remaining 
60001. only for a few Years. For theſe Reaſons 30, ooo J. way fix. 
ed upon as the Sum upon which the Iflands ſhould be again declar- 
ed redeemable; bur fo ſtrictly were Matters taken, that, on ae. 
count of the Difference of the Intereſt of Money at that Time, 
from what it was at the Date of the original Grant, this new Right 
was burdened with a Feu-duty of 5005 J. Sterling annually, ang, 
in theſe Terms, her Majeſty Queen Anne executed a Grant, in fa- 
vour of the Defender's Predeceſſor. „ ob 2 al 

The Purſuers take hold of ſome Expreſſions in a Memorial, offer. 
ed to this Court, for one of the Defender's Predeceſlors in the Year 
1718, in a Proceſs againſt him, at the Inſtance of Sir Andrew Dick 
and William Brown, as if it had been there acknowledged, that 


tous, that the Reduction thereof in 1669 was juſt and: equitable, 
and that the ſecond Grant in 1707, was a Favour from the Crown, 
to which the Family had no Claim. Un Wo ++: 

But your Lordſhips wilt readily perceive: that this is a mere Catch, 


was, Whether, by the Grant 1507, the Earl of Morton repreſent- 
ed his Predeceſſor in the Right to theſe Iflands, fo as to be bound 
to fulfil a Deed, alledged to have been granted by his Predeceſſor in 


Reaſon to believe had been actually diſcharged on Payment? The 
Earl of Morton maintained that the Grant 1707, was to be conſi- 
dered in the Eye of Law, as an original Grant to himſelf, proceed - 
ing from the Favour of the Crown; that it was to be conſidered as 
a Grant per modum gratiæ, and not per modum juſtitie. This Plea, 


properly inſiſted on by the late Earl of Morton; and your Lord- 
ſhips accordingly found, That the Mortgage 1707 proceeded, and 
« was granted per modum gratie, and not per modum juſtitie.“ 
But by this Decree it was neither found nor implied, that the ori- 
ginal Grant 1643 was gratuitous. The rigorous Nature of the Re- 
duction 1669, though founded on ſtrict Law, was ſtill undeniable, 
and it was highly equitable in her Majeſty, to make the Grant 
1707, although ſhe could not by an Action have been compelled 


The 


— — 
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The Purſuers aver, with much Confidence, that by the Poſſeſſion 

of theſe Iſlands from the 1707 to the 1742, the Mortgage, Capi- 
tal and Intereſt, was twice extinguiſhed, and 8840 J. Sterling over, 
And for Proof of this, they refer to a Rental annexed to their 
Memorial,, by which they make the free Produce of the Eſtate, all 
real Charges deducted, no leſs than 27 53 J. Sterling. annually ;: and 


- 


chis they pretend was alſo the free Rent in 1742. 1 
But nothing can be more unfair than this State of the Caſe : 
The Rental made up by the Purſuers, is groſly. erroneous in many re- 


ſpects: For 1/2, The Converſions are ſtated greatly above the com- state of the 
mon Converſions of the Country in Sales, Miniſters Stipends, Oc. Rental. 


And it is only ſuch medium Price that can be conſidered in a Que- 
{tion of this Sort; and the real Quantity of the Butter and Oll is 

leſs than IS ſtated. EF 7 1 ve» c | N | 1 „ N 
2a, The Purſuers in their Rental have allowed no Deduction on 
account of the Land- tax, nor for the Feu- duty of 500 J. payable to 
the Crown, nor for Factors Salary nor Expences of Management, 
nor other neceſſary Deductions. They pretend indeed, that the 
Land- tax, which amounts, at 45. in the Pound, to no leſs than 
241 J. 6-5. 8 d. Sterling yearly, is compenſated by Fines. from Tenants, 
Kelp, Poultry, Peats, Geeſe, and other caſual Rents, With re gard to 
Fines from , Tenants, the Defender does aver, that for 20 Tears 
back he has not received of Fines to the Amount of 200 J. Scors 
in whole; and, with regard to Kelp, the Purſuers know well, that, 
till within theſe ſeven Years, there was none made for Lord Mor- 
zou's Account in theſe Iſlands. The Defender's Factor met with 
the utmoſt. Oppoſition upon his attempting to do it, and no leſs 
than two Proceſſes are upon that Account now. depending againſt 
him before this Court. The Purſuers know that Kelp can only be 
made once in three Years, and yields Lord Morton but a Trifle. 
With regard to Poultry, Peats, Geeſe, and other caſual Rents, the 
whole of theſe have been conſtantly allowed as a Perquiſite to the 
Factor, and make no. Addition to the Defender's Rent. The Fa- 
or is beſides. allowed a conſiderable yearly Salary for the Trouble 
of collecting the Rents of theſe Iſlands from an infinite Number of 
Hands; and this, in the preſent View of the Caſe, muſt be con- 
fidered as a Deduction equally neceſſary as the. Land-tax. | 
The Purſuers admit of no Deduction upon Account of the 3500 J. 
Sterling of Feu-duty, payable by the expreſs Terms of the Defen- 
der's Right, to the Crown, becauſe, upon two different Occaſions, 
the Crown has been pleaſed to make a Grant of that Feu-duty 8 
e 8 the 
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the Defender's Family. a7 by nd fame Rule, they might ex- 
plain any other Favour beſtowed by the Crown, upon the Defender 
or his Family, as an Addition to the Rental of theſe Iſlands. Upon 
the whole, when the true and juſt Extent of the Rental, as it 
ſtood in the Fear 1742, is fairly conſidered, it had not yielded to 
the Defender, at a Medium (after deducting the neceſſary Burdens 
and Charges) more than 1350 J. Sterling yearly, attended with the 
grievous Diſadvantage of very tardy and irregular Payments, anq 
an Arrear feldom lefs than 5000 J. Sterling, and attended, beſides, 
with a certain and very conſiderable Loſs, by the Bankruptcy of 
many of the Tenants of the Eartdom. © © NN 
The Defender has been more particular, than, perhaps, was neceſ- 
fary, in ſtaring the true Amount of the free Rent of theſe Iſlands, 
in order to ſet in a proper Light the Inſinuation which the Pur- 
fuers have been pleaſed to throw out, as if his Majeſty and Parha- 
ment had been miſled in 1742, by an improper State of the Facts; 
when the Defender, in his Petition ro Parliament, fer forth, That 
* the Annualrents and Profits ariſing from the Premiſſes, after de. 
« ducting the Feu- duty, thereby made payable to the Crown, and 
the other Charges and neceſſary Out-goings, was not ſufficient to 
« anſwer and diſcharge the legal Intereſt of the faid 30, ooo J. and 
« the faid Rents were ſo ill paid, that there was then an Arrear 
*« of 6000 J. Sterling and upwards, fo that it could never become 
* the Intereſt of the Crown to redeem the fame.” Whether this 
was a juſt State of the Facts is ſubmitted to your Eordſhips upon 
wan I ee d EET 
The Purſuers ſeem to have had it in View, in the Introduction 
to their Memorial, to ſerve: two further Purpoſes. In the firſt 
place, to fix the Period when the pretended Increaſe of the Weights 
begun; and, 2dly, to inculcate an Opinion, that the Inhabitants 
of Orkney are expoſed to great Oppreſſion by the Grants which have 
been made to the Defender and his Predeceffors ' 
It is, no doubr, extremely material for the Purſuers, in ſupport 
of the Concluſions of their Libel, ro ſhow at what Period the pre- 
rended Increafe firſt commenced ; and, though they have very pro- 
perly made Choice of a Period extremely remote and obfcute, yet 
they have been far from fucceſsful in their Endeavours to prove, 
that, at that time, there was any real Increaſe made, or even at- 
tempted. If they had proved that, about 200 Years ago, the 
Weights were different, this could have no Manner of Effect to di- 
miniſh the Rents and Duties which have been paid for 1 
3 : cars: 


8 | * 


* 


* 7 «lat; 14 ei . |[ | I'S ] | | "4 — 
Yeats backwards. But it is eaſy to ſhow, that the Purſuers have 


not made good their Alledgeance, that the Weights were leſs be- — 


— 


fore the 1584 than they are at this Day. 


9 


For what is the Amount of all that they have produced on this 9 
Head, after a moſt laborious Search into every Record relating to Sp J 
this Period, although they have diſcovered ſeveral Complaints "2" 
againſt Robert and Patrick Earls of Orkney, at the Inſtance of the In= 9 
habitants of theſe Iſlands yet not one ſingle Inſinuation is to be 

found of any Increaſe of the Weights, although this was an Of- 

fence which touched rhe Inhabitants, in general, more nearly than 

moſt of rhoſe Things with which the Earls of Orkney appear to have 

been charged. That theſe two Earls were guilty of many particular 

Acts of Oppreſſion, is fully proved from the Records; but it is alſo 9 
proved, that loud Complaints were made againſt them on theſe Ac- 
counts, and if, as is pretended by the Purſuers, they had increaſed 

che Weights from 12 Pounds to 18 Pounds; it is impoſſible that 

this ſhould not have been perceived, complained of in the loudeſt 

Manner, and rectified as ſoon as known; yet not one Word is to 

be found on Record, of any Complaint upon'this Account. There 

is {till extant in the Records of Parliament, a Summons of Forfeiture. 

jn the 1606, in which are enumerated no leſs than eleven different 
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Articles of Accuſat ion againſt Patrick Earl of Orkney ; but his greateſt | 
Crime, of increaſing the Weights, is no where mentioned; and, in- | 
deed, all Probability that he ſhould have ever thought of this Me- 8 | 
thod of increaſing his Revenue, is overturned by one of the Articles . 


of that Summons, by which it appears, that, upon two different 
Occaſions, he impoſed and exacted, by his own Authority, a Tax 
of no leſs than 20, ooo J. Scozg, A Perſon who was capable of exact- 
ing Tribute, with all the Authority and Violence of an abſolute 


Prince, never could have ſubmitted to the pitiful Taſk of gradually f 

and ſurreptitiouſly increaſing the general Weights of the Country, = 

in order to augment, by ſlow Degrees, his eſtabliſhed Revenue. | 

The Purſuers, after an unſucceſsful Search for Complaints againſt a 

Robert and Patrick Earls of Orkney, for encreaſing the Weights, ſeem ; 

1 to have thought their Labours fully rewarded, by an Entry in the 8 : 
8 _ Privy Council Record, roth May 1620, relating, as they pretend, 1 


to Lord Ochiltree, who was then Tackſman, mentioning, *©* That In- 
formation had been made to the Lords of Privy Council, of many 
*« Abuſes, Inſolences, and Offences, of which this was one, That the 
* Impoſitions and Burdens raiſed and laid upon the Country by the 

3. % late | 
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miſſioners, ate nox exacted and u i 
* great at avy Hime before: And, a% That the 
«© Weights and Meaſures of the Country, wherewith the poor Ones 


onm preſcribed by the late Ad of 
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lowing. Remark, © All which. baving, been Rrictly examined and 

< found true in Fact, this Farmer was deprived of hls Leaſe, and 
« condemned to a long Impriſonment in the common: Goal of x. 
4 dinhurgh, as appears by two other Entries in the Records of 


60 


« ceſſary and untimeous Carriages; that Adultery, Inceſt, and o- 
ther Crimes, were tolerated and overſeen, Oc.“ and imported 
nothing more, but that the Inhabitants of Zetlaud wiſhed to have 
their Weights and Meaſures regulated agreeable to the noted Act 
which had paſſed recently before, in the Parliament of Scorland, 
19th of February, 1618.  4thly, With regard to the Impoſitions 
and Burdens, faid to be raiſed and laid upon the Country, by the 
late Earl of Orkney, which were then exacted with greater Rigour, 
there is no Evidence to explain what theſe pretended Impoſitions 
were. We know that he exacted Tribute, and very probably may 
Have impoſed other Burdens ; but it is plainly impoſſible 0 1 
e : | this 
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dis vague Expreſſion in the Complaint, as relative to the Weights, 
But, thy, Ihere is not the ſmalleſt Evidence, but rather the con- 
trary, that any one Article in this long Complaint, was well found- 


edi For though it appears that the Biſhop: of :O#kney, and two other 
Gentlemen; Were appointed © To reſort and repair to the Bounds | 


« of Zetland, and there to try and inform themſelves truly and fuf- 
« ficiently, concerning the ſaids Abuſes, and frae whom the Ground 
« and Occaſion of the ſame has and doth proceed.“ Vet there is 
no Report, upon Record, made by them, which muſt undoubtedly 
have followed, had the Complaints, or any Part of them, been 
found true. a Ee.” | TTY 

The Purſuers, indeed, ſtrongly aver, That all theſe Things had 
teen ſtrictly examined, and found true in Fact; and that Lord Ochiltree 
had been thereupon deprived of his Leaſe and impriſoned: And in 
their very methodical Arrangement of the Proof, Part 2d, Head 
za, Article fſt, they again pretend to have diſcovered, that Lord 
Ochiltree had ſought to augment the Weights, but had failed in the 
Attempt, and was .puniſhed for it: But all this is mere Invention, 
and is expreſsly diſproved by the Records: Lord Ochiltrec's Leaſe, 
which is {till extant in the Privy-ſeal Records, 5. 82, fol. 280, ap- 
pears to have been for nine Years, commencing at Martinmas 1613, 
and of courſe, ended at Martinmas 1622; and it appears by the 
fame Record, that Sir 70%n Buchanan's Leaſe, who, the Purſuers 
acknowledge, immediately ſucceeded him, commenced at Whitſun- 


day 1622 and therefore, Lord Ochiltree appears to have enjoyed his 


Leaſe cill within half a Year of its expiring. Whether or not he 
gave up this half Year, upon a Tranſaction with Sir John Buchanan, 
cannot now be diſcovered; but it appears that he had only been im- 
priſoned about the Year 1627, for there is an Entry in the Privy 
Council Records, roth November 1631, mentioning an Application 


which had been made by Lord Ochiltree's Lady, for Acceſs to ſee | 


her Huſband, who was then ill; in which ſhe mentions, ** Thar 
„ thir four Years bygane ſhe had not had Occaſion to confer with 
« her Huſband.” And farther, there is clear Evidence from the 
Record, that the Cauſe of his Impriſonment was not on account of 
any Offence committed by him in Oye, but for the Crime of 


ſcandalum magnatum, for which he was afterwards ordered to be tried, 


as appears by the King's Letter, inſerted in the Records of Priv 

Council, 17th. November 1631, ſetting forth, “ That the Lord 

Ochiltree having been examined before our Council here, touching 
«« ſome 


16 — ty 6 
« ſome Information given „ him, has upon ſome” of the Nola 
* lity of our Kingdom, We have been pleaſed to remit him thithe,. 
* to be tried conform to the Laws thereof, Oc.“ It was th 
fore very inexcuſeable in the Purſuers to aver, that Lord 0:h;1;;,, 
had either been deprived of his Leaſe, or impriſoned. on account of 
the Weights, when they muſt have known that their Alledgeance 
admitted of ſo direct a Refutation from thoſe very Records to which 
they have appealed. 4:01 087 3 | 1g 
With regard to the Purſuers Inſinuations, that they are expoſeg 
to many Hardſhips. and Oppreſſions by the Grants which haye been 
made to the Defender's Family, your Lordſhips will perceive from 
the Proof, that before the groundleſs Prejudice taken up by the 
late Sir James Stuart about the Year 1733, no Complaints were e. 
ver heard of with regard to the Conduct of the Defender's Family, 
or thoſe acting under them. In later Times, the Purſuers them. 
ſelves complain of nothing but this Chimera of the Weights; and 
it is certain, that ever ſince the Family of Morton had Right to 
theſe Iſlands, their Anceſtors never did complain. Nor is this with- 
out Proof: A Book, containing the whole Proceedings of the 
Gentlemen of theſe lilands from the Year 1660 to 1678, has been 
lately recovered, after much Difficulty, from James Mackenzie, the 
Purſuers Antiquarian, in which. there are found-the ſtrongeſt De- 
clarations, by repeated publick Meetings, of the Gratitude of the 
Gentlemen of Orkney to the then Earl of Morton, and their high 
Senſe of the Attention he had given to their Intereſt, but not one 
Inſinuation of any Grievances they had ſuffered, or the leaſt Com- 
plaint with regard to the Weights. Even at this Day, the Purſu- 
ers, who make ſuch a mighty Noiſe, are a very inconſiderable 
Part of the Landed-intereſt of Orkney ;- and there is not one ſingle 
Inhabitant of Zetland who has been prevailed upon to join in the 
Cry. The Defender cannot help adding this general-Obſervation, 
which will be found to hold true in the. preſent Caſe, that the op- 
preſſive Exactions of ſmall Proprietors and little Lairds are always 
more deſtructive and ſevere upon the Inhabitants of a Country than 
the Management of an extenſive Eſtate, intruſted to the Care of 
Factors or Chamberlains: Some Inſtances might be mentioned to 
illuſtrate this Maxim, from what has happened in the Iflands of 
Orkney and Zetlaud. Although Lord Morton has not received 2000. 
Scors of Fines from his Tenants for 20 Years back. It is no un- 
common thing amongſt Orkney Heritors to levy a Fine of wh po 
| ent. 


Rent once in three Years; and although it has been the Earl of 
| Mirror's Practice, in Conſideration of the occaſional Badneſs of the 
Crops, in place of exacting penal Prices, as the Purſuers pretend, to 
account with the Vaſſals, as well as with his own proper Tenants, for 
their Deficiencies of Malt, Oc. at Prices conſiderably below the 
current Prices of the Country ; yet there-are Inſtances where ſeveral 
of the Country Lairds did not communicate theſe Eaſes to their 
Tenants, but exacted from them higher Prices than were exacted of 
themſelves, not only for the Rents payable properly to them, but 
alſo for the Deficiencies of Lord Morton's ſuperior Duties. | 
The Purſuers have taken much pains to prove that the Aſſayers and Aſſayers and 
Cuſtodiers of the Standards for regulating the Pundars and Byſmars, Cuſtodiars of 
have been from time to time appointed by the Grantees and Farm- we Standarts. | 
ers of this Country, interpoſed betwixt the Inhabitants and the Crown. f 
This no doubt is a Point extremely material for them to make out, in 
order to create any Probability of an Increaſe in the Weights; but 
they have entirely failed in their Proof of this, as will appear 
to your Lordſhips by the following State of the Fact vouched by 
authenticx Documents in Proceſs. | 1 
It appears to have been the ancient Practice of the Heritors or 
Land-holders of theſe Iſlands to meet together, and deliberate con- | 
cerning the common Intereſt of the Country, and ro enact ſuch By- 9 
laws and Regulations as ſeemed expedient. There are extant the [ 
By-laws made by theſe Meetings from the 1615 downwards, tho' | 
their Meetings for theſe Purpoſes ſeem to have been diſcontinued 
from the End of the laſt Century. 
By an atteſted Copy of theſe Acts produced in Proceſs, it appears, 
that Aſſayers or Adjuſters of the Weights of the Country were 
from time to time appointed by theſe Meetings from the 1659 1 
downwards. Y cs! | 
The firſt Sederunt to which the Defender ſhall refer upon this Geo. Mowat's 
Subject, is dated the 4th of February 1659, and begins as follows: Nomination. 
„Which Day, the Juſtices of his Highneſs's Peace for the Shire 
of Orkney and Zetland, being met in Quarter Seſſions, ordered, 
« &c.” Then follows: It is likewiſe ordered, that George 
« Mowat be appointed Keeper of the ſaids Weights, and Juſter 
« thereof, and that all People repair to him for that Effect, gc. and 
that the ſaid George have an conſtant Salary allowed him therefor, _ l 
viz. 40 5. Sterling per annum, and that out of the publick Aſſeſſment i 
of” the Shire, viz. 10s. Sterling quarterly from the Collector m_ 1 
| | « of ; 
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«. of.z ind: that the Pundars and Byſmars be: juſted once every Y.., 

„ betwixt Lammat and: Martinmas,, and that the ſaid Gere! — 
« for juſting each Byſmar 45. Scots, and for each Pundar r 2.5, Korg. 
« and that all Pundars within Orkney, not already adjuſted; be done 
« accordingly. betwixt and the 2oth of March next. 

This Sederunt is figned by Henry Walſon, which the Purſuers, 
take hold of as aPretence to alledge that the Aſſayer, upon this Oc- 
caſion, was named by Hary Walſon, who they fay may have been à 
Dependent upon the Family of Morton. But your Lordſhips will 
readily perceive, that the Sederunt could only be ſigned by him as 
Preſes of the Meeting; and the Fact is, that he was one of Oliver 
Cromꝛuell's Officers, who at the Time reſided, in Or ij. | 

George Mowat continued in Office till the 1685, and during that 
Period there are a Variety of Acts eſtabliſhing Regulations, with 
regard to the Manner in which he was to adjuſt the Pandars and 
Byſmars. 1 8 CL HT; 

The. Purſuers have greatly miſrepreſented the Import of ſome of 
theſe intermediate Acts, which renders it in ſome Meaſure neceſſary 
to recapitulate them. | | 
On the roth of June 1659, the Juſtices of Peace, at their Quar- 

ter- ſeſſions, ordered a Fine to be levied from thoſe who had ne- 
elected to ſend in their Pundars and Byſmars to be regulated, agree- 
able to the former Order, with Certification that a double Fine 
would be levied, if they failed to ſend them in before next Quar- 
ter- ſeſſions. 

On the 12th November 1661, there is a Sederunt of the Sheriff 
depute, mentioning that divers of the Gentry of the Sheriffdom 
had appeared, and given in a general Complaint anent the unjuſt 
Meaſures and Weights of Pundars and Byſmars,, and other W. cighte 
within the ſame, whereupon the Sheriff, with Confent of the remanent 
Gentry and Heritors of the Country, did unanimouſly refer to the Com- 
miſſioners of Exciſe, to ſee all the Paundars, Oc. adjuſted and re- 
gulated, Oc. and referred to the ſaid Commiſſioners, who ſhould 
be their Juſter, and his Price, Oc. and to give in a Report of their 
Diligence at the next Head-court in January thereafter. 

| Accordingly, at the next Head-court, 15th January 1662, there 
is the following Sederunt, which, on account of the Thinneſfs of 
the Meeting, is only an Overture for an Ack. Ir is ordered, at 

* the Head-court, by the Commiſſioners, with the Conſent of the 
* Gentry, Udalers and Commons then preſent, that the whole _ | 
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PE L 19 } 
« Jars and Byſmars within Orkney, ſhould be regulated and.adjuſted 
according to my Lord Morton's Pundar in the new Houſe, and 
« that the Commiſſioners would be pleaſed. to paſs an Act there» 
0 upon, at their firſt Meeting.“ . 
There is next found in Record, a circular Letter, wrote by the 
Clerk, dated ſaid 15th January) 1662, intimating a general Meeting, 
by Order of the Head- court, upon the 28th of the ſame Month, 
for regulating the Pundars and Byſmars throughout the whole Country of 

rkney. 1 18 | | 
: A an accordingly took place on the ſaid 28th January 
1662, and next Day, the 29th, the Meeting took up the Con- 
ſideration of the Weights, as follows: * The faids Commiſſioners 
« ordered, that, conform to the Iron Standart, all the Pundars, 
« within Orkney,, ſhould be made and juſtit by George Mowar, who 
« js ordered to make and adjuſt them according to the particular 
« Inſtructions following: Firſt, the ſaid George Mowat is, in every 
thing, to conform the ſaid Pundars and Byſmars to my Lord Mor- 
« ton's Pundar and Byſmar in the new Houſe, &c.” Then follow 
rticular Inſtructions as to a new Method of conſtructing the 
Pundars ; and all Pundars and Byſmars are ordered to be brought in 
and adjuſted before the firſt of March thereafter, otherwiſe. to be 
burnt at the Croſs of Kirkwall, and the Owners to be puniſhed, as 
ſers of falſe Weights. At the ſame time George Mozart's Oath de 
fideli was ſolemnly taken. The next Day, 3oth January 1662, the 
Meeting regulated George Moruat's Prices. 

At the next Meeting of the Land-holders, 14th November 1 662, 
upon a great Complaint againſt the new Method of conſtructing 
I the Pundars, they directed them to be all of new made and adjuſted 
YZ according to the old Form, and to be brought in for that Effect; 
and upon a Repreſentation, that many in the Town of Kirkwall 
kept Pundars which were not lawtul, whereby many poor People, that 
came to Town to fell their Victual, were much prejudiced, the Commiſ- 
foners ordained, that there ſhould be only ------ Pundars kept by the 
whole Inhabitants in the ſaid Town, till further Orders, to be kept 
5 by Perſons to be named by the Commiſſioners. Of the ſame Date, 
rAth November 1662, there is a circular Letter ordering all Pundars 
and Byſmars to be ſent in to be juſted, conform to the old Standart, 
and the Pundar in the new Houſe. 

At a Meeting of the Commiſſioners of Exciſe and Supply, 34 
December 1663, there is an Order in the following Words . 
15 | | I | 66 The 
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ec The whole Table ordains our Clerk to pay to David Craigie of 
« Overſanda, 20 Merks | Scots, for the 16 Pound Weight of Braſs. 
„ which is in the Cuſtody of George Mowar, our Juſter's Hand, for 
regulating the Weights of the Country.” 
At the next Meeting of the Commiſſioners, roth November 166 4 
George Mowat was ordered to deliver up That Weight of Braſs to 
« Arthur Baikie, he was intruſted with by the Commiſſioners,” who 
was directed to bring from the South, for the Publick Uſe of the Coun- 
try, an great Weight of Braſs or Copper, weighing 28 Pound, and to 
deliver it to Robert Irvine, the Clerk and Collector, who was to pay 
what it truly coſt, cur of rhe readieſt Money be.onging to the Country, © 
There appear to have been no Regulations with regard to the 
Weights from this Time till the roth November 1675, when the 
Steward-depute, ſeveral Years after the Reduction of Lord Morton 
Right, iſſued an Order, that all Pundars ſhould be ſent in to be ad- 
juſted by George Mowar, and appointed Arthur Baikie of Tanker, 
James Baikie of Barneſs, David Craigie of Overſanda (the Perſon 
who purchafed the 16 Pound of Braſs) and Parrick Craigie of Waſ- 
| dell, to meet and concur with George Mowat, for laying down the 
moſt juſt and convenient Way of righting the faid Pundars and Byſ- 
mars, — Theſe are the intermediate Acts, relating to the W eights, 
made while George Mowat continued Adjuſter. | 
Geo. Craigie's After the Death of George Mowar, a new Aſſayer was appointed 
Nomination. by the Landed-intereſt of theſe Iſlands: The Sederunt for that Pur- 
poſe is dated 11th June 1685, and begins thus, The whilk Day, 
« William Craigie of Girſa, Steward and Juſticiary-depute of O- 
„ ney, and the Juſtices of Peace, and Commiſſioners for Ceſs and 
« Supply, within the County of Orkney, and the Gentlemen of 
ce the Country, conveened for the Time; taking to their Conſide- 
« ration, that the deceaſed George Mowar, Wright in Kirkwall, 
« being juſter of the Pundars and Byſinars of the Country, and 
« that there is none yet appointed, ſince his Deceaſe, in that Truſt, 
* and thereby the Country in the mean time may ſuffer Prejudice, thro 
not having their foreſaid Weights righted and juſted, and therefore, 
the faids Juſt iciary-depute, Juſtices of Peace, and Commiſſioners 
« for Ceſs and Supply, having Experience of the Honeſty and 
Knowledge, Ability and Faithfulneſs of George Craigie, Wright in 
% Kirkwall, and of his being apt and qualified for the foreſaid Em- 
« ployment and Truſt; they, therefore, with the Advice and Conſent 
66 of the Gentlemen conveened for the Time, do nominate, com- 
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« miſſionate, and appoint, the ſaid George Craigie, Juſter of the 
« Pundars and Byſmarz of the Country, — the faid. George Craigie 
« finding Caution for his Fidelity, before he acts in the faid Em- 
40 ployment.“ $15 ü 1 

it is inſerted in the fame Sederunt, that George Craigie, by his 3 
vplifted Hand, gave his Oath, faithfully, truly, and honeſtly, to 1 
jaſt and right the Pandars and Byſmars, According to the Stan- 1 
« dard or Weight by which they are to be juſted.” Your Lordſhips Ly | 
will obſerve, that the regulating Standards are here expreſſed in the 
ſingular Number, which is likewiſe the Caſe in ſeveral other Sede- 
runts ; but at other Times they are expreſſed in the plural Number. 

This Variety of Expreſſion, in ſome of the Sederunts, has been very 
frivolouſly inſiſted upon by the Purſuers, as a deciſive Argument in 
this Cauſe. = . 

In conſequence of the above Appointment, George Craigie gave 
in a Bond, ſigned by two Cautioners for him, dated in the 1685, 
which narrates the foreſaid Act, appointing him to the Office. 

There is another Sederunt of the fame Gentlemen, dated 8th 
of Auguſt 1685, appointing Patrick Mowat, Son of the former Ad- 
juſter, George Mowat, to give up the Standard-weights of the Coun- 
try, to the ſaid George Craigie, upon Oath, and appointing a Com- 
mittee to take his Oarh accordingly ; and alſo, to take George Craigie's 
Receipt thereof, which is ordered to be recorded. 5 

The next Sederunt is dated the 19th of Fuly, 1686, which men- 
tions the Meeting of the Committee, appointed for taking Patrick 
Mowat”'s Oath : That the ſaid Patric Mowat had accordingly deliver- 

ed up the faid Weights to George Craigie, a Lift whereof is inſerted 
in the Sederunt, which, as ſhall be afterwards ſhewn, agrees with 

the Standards exhibited by Thomas Aitken in the 1743; and Patrick 
Mowat's Oath bears, That he had no more of the publick 
« Weights of the Country, and that theſe now given up, are in as 
« good Condition as when his Father received them.“ Pn 

How long George Craigie continued in Office, is uncertain : He William Tait 

was ſucceeded, however, by William Tair, Wright in Kirkwall, named. 

the Minute of whoſe Appointment is not extant, but it is proved 
thar he was choſen in the uſual Manner, and with the Approbation 
of the whole-Landed-intereſt, by a Sederunt of the juſtices of Peace, 
2d November 1710, which Sederunt bears the Names of nine of the 
principal Gentlemen of the Stewartrie, and is introduced, as fol- 
lows: “ The ſaids Juſtices of the Peace, conſidering the t 
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«© made to ſome of their Number, anent the Abuſes and Irre hs 


« make Uſe of them daily without bringing them to the com- 
« mon Adjuſter to be adjuſted in the Terms preſcribed by the 


Regulations for adjuſting the Pundars over the Country : 


Tho. Foubi- 
ter named. 


of Kirkwall, and defired their Authority for uſing a particular Seal, 


Extract of the Act of Council, relative to this Matter, is-produced, 


Tho. Aitken. 
named, 


22 1 


* rities committed by many in this Country, who do not only Keep 
« and make Uſe of falſe and unadjuſted Pundars and Byſmar,, bur 
« alſo unwarrantably, at their Hands, make, or cauſe make, Pan. 


* dars and Byſmars, not agreeable to the Country Standard, and 


cc 


Country Acts made for that Effect: Wherefore it is thought fit 
by the ſaid Juſtices, that, in the firſt Place, the Pundars in the 
Girnel-houſe, for the Earldom and Biſhoprick, be inſtantly ad- 
« juſted by William Tait, Wright in Kirkwall, the common Adjuſter. 
„ and being found by him to agree with the common Standard. 
« that he ſeal them in the uſual Manner.” Then follow certain 
* An 
further; all in the Country are hereby diſcharged to make, 2 
« or adjuſt any Pundar or Byſmar, except the ſaid William Tait, or 
* who. after him ſhall be appointed common Adjuſter.” 8 
William Tait was ſucceeded by Thomas Foubiſter, but what was the 
preciſe Time of his Admiſſion, does not appear from theſe Records 
of the juſtices of Peace or Country Gentlemen; but it appeats, 
that upon the roth of January 1719, he applied to the Magiſtrates 


«Cc 


60 


which he produced, for marking the Pundars and Byſars. An 
and is in the following Words: * roth January 1719, Sederuit 
*« John Coventry, Provoſt, Oc. The faid Day Thomas Foubiſter, 
« Deacon of the Wrights, produced in Council a Stamp or Seal, 
« marked G. R. for marking or ſealing the Pundars and Byſmars to 
e be made or adjuſted by him, and craved the Authority of the 
„ Magiſtrates and Council for uſing the fame, and that none other 
« might make, adjuſt, or ſeal Pundars or Byſmars, but he, and the 
* ſubſequent Deacons for the Time ; which Deſire the Council found 
C reaſonable, and do appoint the fame accordingly.? “““ 
Thomas Foubiſter was ſucceeded in the Office by Thomas Aitken, 
who is {till alive. He was named to the Office, 14th of March 
1730, by the Magiſtrates and Town- council of Kirkwall, who 
ſeem to have aſſumed that Power, partly from the Precedent which 
had been introduced by Thomas Foubiſter's Application to them, 
above recited, in the Year 1719, and partly becauſe of the Diſcon- 
tinuance of the Meetings of the Landed-intereſt, by whom the 


Aſſayers 


| 6 3 
| Afayers had been named in more ancient Times; and there feems 
to have been this further Reaſon for it, that from the Year 1725; 
till very lately, there were no Juſtice of Peace Courts held in Ork- 
Wal excepting, thoſe held by the Magiſtrates of Kirkwall, within 
their Royalty, relating to the Revenue, which is proved by William 
Spence, the Purſuers 6th Witneſs, State of Proceſs, Page go, G. 

The Act of the Town-council of Kirkwall, appointing Thomas 
Aitken, is in theſe Words: “ 14th March, 1730, The faid Day 
« the Magiſtrates and Council appoint the haill Weights for juſting 
« of Pundars and Byſmars, formerly in the Cuſtody of the deceaſed 
« Thomas Foubiſter, late Deacon of the Wrights and Hammermen 
4 of this Burgh, to be, at the Sight of the Dean of Guild and 
« Clerk, delivered to Thomas Aitken, preſent Deacon of the. faid 
„Wrights and Hammermen, and hereby impower him to make 
„ and adjuſt Pundars and Byſmars within this Burgh, at former Dea- 
« cons have been in uſe to do, and to receive from the ſaid Deacon a 
« Receipt of the ſaid Weights,. for Re-delivery.;; which Receipr is 
« to be lodged in the Clerk's Hands: And recommends to the ſaid 
Deacon to be careful and faithful in that Office; likeas, he has 
« inſtantly given his Oath de fideli adminiſtratione.“ 

It thus appears, that publick. Officers have been regularly ap- 
pointed from the 1659, downwards, to whoſe Cuſtody the Stan- 
tard Weights for By/mars and Pundars have been, from time to time, 
committed, and- who have been intruſted with the Care of adjuſt- 
ing theſe Inſtruments. And though there is not extant proper Evi- 
dence of the regular Appointment of Aſſayers before the 1659, 
yet there is Evidence, from two of the Acts made at the Meetings 
of the Landed-intereſt, produced,. that there muſt have been, in 
more ancient Times, ſuch publick Officers, to whom the Care of 
the Weights was intruſted. The firſt of theſe Acts is dated in 
November 1615, and is in the following Words: * Item, It is ſta- 
„ tute and ordained, That all Pandars and Byſmars be marked with 
„his Majeſty's Mark, betwixt and the — Day of - neut 
« to come, under the Pain of 10 J. for the firſt Fault, and doubling 
of the ſaid Pain, ſua oft as they ſhall happen to tranſgreſs there- 
e 

It is evident from this Act, that there muſt have been a pub- 
lick Officer at that Time, who had the Care of adjuſting Pundars- 
and Byſmars; and that it was the former Practice to mark them, is 
proved by a Pundar exhibited in this Proceſs, marked. .. 


The: 


« Day the faid Sheriff-depute, with Conſent foreſaid (i. e. with 
Conſent of the haill Gentlemen, and Suitors of Court, and Com. 
monalty preſent for the Time) ratifierh the Acts made of before, 
« That all Pundars and Byſmars ſhall be marked with the Mark 
e called the King's Mark, under the Pains contained thereintill, 

with this Addition, that every Pundar ſhall be juſted and made 
s equal with the King's Pundar, and that none have Pundars or Byſ- 
©. mars of greater Weight, under the Pain of forty Pounds, nor have 
ce twa Stanes to ane Pundar, under the like Pain.“ 

This Act alſo evidently ſuppoſes, that there was a publick Officer 
to whom the Care of adjuſting and marking Pimdars and Byſmar; 
was committed. The Act was made with the Conſent and Appro- 
bation of the whole Gentlemen of the Country; and ſo far js it 


* 
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from exprefling any Suſpicion, of Attempts, by thoſe acting in place 


of the Crown, to increaſe the Weights, that it is expreſſy ap- 
pointed, that all Pandars ſhall be made equal to the King's Pundar ; 
and it is added, that none ſhall have Pundars of greater Weight; 
which affords Evidence clear as Noon-day, that fo far were the 
Farmers, or Grantees under the Crown, from increaſing the Weights, 
that the King's Pundar was of leſs Weight than many Pundars at 
that time fraudulently made uſe of by others in the Country. And 
your Lordſhips will particularly obſerve, that theſe two Acts, in the 
1615 and 1628, were made by the Country Gentlemen, recently 
after the Execution of Patrick Earl of Orkney, who is faid to have 
increaſed theſe Weights in ſo extraordinary a Manner, and alſo re- 
cently after the Impriſonment of Lord Ochiltree, who is faid by the 
Purſuers to have been impriſoned and deprived of his Leaſe, for 
Attempts of the ſame ſort. ” 

The Purſuers have been at great Pains to refute the Defender's 
Alledgeance, that the Aſſayers and Cuſtodiers of the Standards, 


were not named by his Predeceſſors, or by thoſe who had Right tv 


the Crown-rents. They take notice, that the Defender had at- 
firmed, theſe Aſſayers were named by the Magiſtrates of Kirkwall, 


and the Standards kept by theſe Magiſtrates, or by the Aſſayers by 


them appointed. — 
This Alledgeance was made by the Defender, from conſidering 
the Excerpts from the Town's Record in 1719 and 1730, abovere- 


ferred to, without having fully examined the Acts of the Landed- 


intereſt 


0.28 ] ; 

neereſt of Orkney and Juſtices of Peace, from which the Fact has 
been now more fully ſtared ro your Lordſhips. It does unqueſtion- 
ably appear, that the Deacon of the Wrights of Kirkwall has been 
for a long Tract of Time intruſted with theſe Standards by Autho- 
fity of the Town-council: And it is of no Importance, that ſuch of 
the Magiſtrates of Kirłwall, as have been examined as Witneſles, 
do not remember to have ſeen theſe Standards, or any Lift of them 
in the Town's Books. This indeed proves, that«there was no ge- 
neral Suſpicion in the Country, with regard to any fraudulent Aug- 
mentation of the Weights, otherwiſe Enquiry with regard to the 
Standards muſt have been made by many different People; but no 


Inference can be thence drawn, contrary to the authentick Evidence 
produced, that theſe Standards were not conſtantly, ſince the Year 


1719, in the Cuſtody of the Deacon of the Wrights of Kirkwall, by 
Authority of the Magiſtrates: And it is a vain Pretence, that the Ma- 
oiſtrates interpoſed, and gave a Commiſſion to Aitken in the Year 
1730, upon account of a Cry then raiſed, with regard to the 
Weights. There was no Cry at that Time, nor for ſeveral Years 


after, till the Quarrel happened between Mr. Hay of Balbithan, and 


Sir James Stewart, which, by the whole of the Witneſſes, is agreed 
to have been the Period, at which this groundleſs Outcry took its 
Riſe. Some of the Witneſles indeed mention Complaints, which 
were at different Times made againſt particular Pundars ; but this 
was totally different from any Complaint or Suſpicion of a general 
Increaſe in the Weights over the Country. 


The Purſuers pretend, That in the Year 1661, the Nomina- 


tion of the Aſſayer was, by an Act of the Sheriff, referred on that 
* particular Occaſion to the Commiſſioners of Exciſe; that in the 


* 1675, the Steward and Farmer of theſe Iſlands, named the Aſ- 
* fayer, and iſſued an Order, that the whole Pundars and Byſmars 


« of the Country ſhould be ſent in to him; that in the 1685, the 
* Aſayer was named by a new Farmer; and that in the 1691, the 
Steward and Farmer (Elphinſton of Lopneſs) named the Aſſayer at 
_ © rhe fame time that he made an Act of his Court for augmenting 
_** the Weights.” | £ 

With regard to the Act, 12th November, 1661, your Lordſhips 


will obſerve, from the Abſtract of that Act, above recited, that the 
Sheriff-depute acted upon that Occaſion with zhe unanimous Conſent of 


the Gentry and Heritors gf the Country. In the 1675, the Steward- 
depute interpoſed his Authority for a new Adjuſtment ; but he 
— — - plainly 
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3333 1 is 
plainly: acted in eoneurrence LE the Country Gentlemen, four of 
whom were expreſly named by him, to concur with the common 
Aſſayer, George Mowat. In the 1685, the Aſſayer was named, not 
by the Steward-depute, but by him, and the Juſtices of Peace 
Commiſſioners of Supply, and Gentlemen of the Country: And, ag 
the 1691, it appears, by the Record produced, that Elphinſton of 
Lopneſi acted in conjunction with the Country Gentlemen and In- 
habitants of Zetlanlt. LN oh ; 

The Purſuers have, in their Memorial, exhibited a Lift of the 
Standards, which have been uſed for regulating Pundars and Byſ- 
mars, and have made a Calculation, to ſhew, how far they are from 
correſponding with each other, and. of courſe, how unfit for the 
Purpoſe of regulating the Weights of a Country ; upon which ac- 
count, they take occaſion to give them many hard Names, call 
them Trumperies, Trafh, confuſed Rubbiſh, Oc. and thereupon: 


affirm, with much Confidence, That theſe counterfeit Things, 


„ which the Aſſayer had endeavoured. to obtrude for Standards, 
« were a mere Novelty, having never been known or heard of, till 
* produced to their Meeting in the 1743.“ | 5 
It is not eſſential to the Defender's Argument, to enquire,. whe- 
ther there has been kept in this Country any Standards of Weights 
at all, or by whom they were kept; it is ſufficient for him, that, 
for Time immemorial, no Increaſe can be ſhown to have hap- 
pened in the Quantities of Rent payable to him by the Proprietors: 
of Land in theſe Wands: At the fame time, for your Lordſhips 
further Satisfaction, he has already ſhown, that Aſſayers and 
Cuſtodiers of the Standard-weights, have been, for One hun- 
dred Years paſt, regularly appointed by the Gentlemen them- 


ſelves, or by the Magiſtrates of Kirkwall.. And it will not be 
difficult ro ſhew, that the Standards now produced are no Novelties, 


as the Purſuers pretend, but are the ſame which were delivered over 
upon Inventary in the 1686, to George Craigie, the Aſſayer then 


appointed, and which Parrick Mowa:,. the Son of the former Aſ- 


fayer, made Oath, were the ſame which had been delivered to his 
Father, who was firſt appointed in the Year 1659. 10 5 

The Defender is not bound to maintain, that the rude Standards 
made uſe of in this remote Country have been all along mathemati- 
cally juſt, he believes, that they are far from correſponding exactly 


with each other, and wiſhes, as much as any Man, that a proper 


Standard may be eſtabliſned in their Place, ſince he is perfiaded: 


15 2 5 
chat he himſelf has been the principal Sufferer by their Inaccuracy; 
but, at the ſame time, from the whole of the Evidence which has 


been recovered, he apprehends 


It 1s clear, beyond Doubt, that 


theſe are the ancient rude Standards, which have been uſed in theſe 
Iſlands, from Times more ancient than Record or Memory. 

The Liſts of theſe Standards, inſerted in the Record of the Coun- 
try- acts, and in the Minutes of the Meeting 1743, are as follows: 


LIST, 19th July, 1686, viz. 

Ane two Setting Weight of Stone, 
with ane Horn or Wither- 
weight hanging therewith. 

Lem, Ane other two Setting 
Weight of Stone, with ane 
Lead Wither-weight. 

Tem, Another twosetting Weight, 
without a Wither-weight. 
Whilk three Weights have 


thereon Steeples fixed in them 


with Lead. 

More, Ane 16 Mark Weight of 
Stone, with an Horn for a Wi- 
ther-weight. | 

Im, Ane 10 Mark Weight of 
Stone. : | g 

Lem, Ane 7 Mark Weight of 

Sane. NY 


Lem, Ane 4 Mark Weight of 


1 =: 


Lem, Ane Iron Stillyard, with- | 
out an pending Weight. 


£ - | 
| Beſides theſe ſeven Articles, 


Je Liſt exhibited in 1743, VIZ. 
A two Setting Weight of Whin- 
ſtone and Boar's Tooth. 


Another two Setting of Whin- 


ſtone and Piece of Lead. 


and Piece of Lead. 


r 
"+ # © 


- A 16 Mark Weight, a free Stone, 


looſe Lead.. 

- A 9 Mark Weight, a free Stone, 
and Piece of looſe Lead. 
'7 Marks, a free Stone, Rope, 
and Piece of looſe Lead. 

4 Marks Weight, a round free 
Stone and Rope.  - 

An Iron Stillyard, without an 
pending Weight. ; 
which correſpond to the Liſt 
1686, there are three additional 
Weights in the Liſt 1743, viz. 
One Setting, a free Stone and 

Piece of Lead. 


2 Marks, a Lead-weight and 


Rope. 


One Mark, a Boar's Tooth. 


By 


Anothertwo Settings of free Stone 


: Boar's Tooth, and Piece of 


1 

By comparing theſe two Liſts, it will appear to your Lordſhips, 
that, in the eſſential Articles, they correſpond ſufficiently together. 
There appears indeed to have been aſſumed ſince the 1686, three 
additional Weights, viz. A Setting Weight, a 2 Merk Weight, and 
a one Mark Weight. This has probably been done for the Conve- 
niency of the Aſſayer, and, no doubt, by the Authority and Con- 
ſent of the whole Country Gentlemen and Landed Intereſt, although 
no Record of their Proceedings in that Matter is now extant ; but it 
is immaterial, whether it was done by Authority or not, ſince the 
two Setting Weights, which are the fame as in the Liſt 1686, af- 
forded a ſufficient Check, for fixing the Weight of the one Setteen 
Weight; and the 4 Marks Weight, which is deſcribed in the fame 
Manner in both Liſts, fully authenticates the two Marks, and one 
Mark Weight. 19 
The only other Differences between the two Liſts, which deſerve 

Notice, are, That the Weight, which in the Liſt 1686, is called 10 
Marks, is in the Liſt 1743, called 9 Marks: But this appears to 
have been a Miſtake of Thomas Aitken, the laſt Aſſayer, who gave 
up the Liſt 1743; for, by the Weight, taken in Pounds and Ounces, 
of the Standard, which he denominated 9 Marks, it appears, that 
it really amounts to 10 Marks; and upon Inſpection, it is found, 
that rhe Figure & is cut upon the Stone. The laſt of the three 
Weights of 2 Setteens each, is deſcribed inthe Liſt 1686, as without 
a Wither-weight; bur, in the Liſt 1743, a Piece of looſe Lead is 
mentioned as belonging to it. Upon Inſpection, the Piece of Lead 
is found to lie ſo flat upon the Stone at the Steeple, that it ſeems on 
that Account to have been omitted in the Liſt 1686. But, what re- 
moves all Suſpicion as to this Weight is, that it is found to weigh in 
Pounds and Ounces, leſs than either of the other two authentick Stan- 
dards of two Setteens each, as appears by the Liſt in the State of the 
Proceſs, p. 47. Letter C: And therefore, upon the whole, it will appear 
to your Lordſhips, that theſe two Liſts correſpond together in ſuch a 
Manner, as to remove all Suſpicion, that any fraudulent Alteration has 
been at any time made upon theſe Standards. Indeed, if a Scheme 
of this Sort had ever been thought of, Care muſt have been taken 
to transform the Standards into a more accurate Correſpondence with 
each other, than at preſent ſubſiſts amongſt them, which never could 
be the Reſult of any Scheme to impoſe upon the Country. 


Ancient Ren= The Purſuers advance a Fact, and take occaſion from it to make 


tal of Orkne . . ; . , r to be 
__ 3 mighty Outcry, but which upon Examination will appea 


utterly 


State of Pro- 
ceſs, p. 47. 


9 ] 
utterly groundlefs. They 4.0. 2 | 
Orkney and Zetlaud became ſubject to the Crown of Scotland, and 
for near an hundred Years after, the whole publick Revenue, ariſing 
out of them, when the Rights of Admiralty were not induded, fel- 
dom amounted, by the Exchequer-records, to 440 J. Scots per at 
aum, but that at preſent, the Crayn-rent has ſwelled to fifteen times 
the ancient Rental; and upon this Fact they reſt, with an Air of 
£xultation, as an indiſputable Proof of Oppreſſion hy an Augmen- 
tation of the Weights, 12 ; 

Bur this Myſtery admits of an eaſy Solution without obliging us 
to ſuppoſe the ſmalleſt Increaſe of che Weights. Before the I 468, 
theſe Iſlands were ſubject to the King of Norway, to whom certain 
Rents and Dutjes were payable out of them; but they had been 
2 granted away ſqon after the Conqueſt of them, which happened 


about the Year 875, by the King of Norway, to one of his Nobles, 


whoſe Brother and his Male-heirs continued in the Right of theſe 
Iſlands till the 14th Century. The Paſlage in Torfeus, the Hiſtorian 
of Orkney, relative to this, is as follows: Qrcades & Hialtlandiam Rex 
Haraldus, Rognualdo Marie comiti fiduciario jure poſſidendas heredibuſque 
ſuis conceſſit. Ragnuaidus eas iterum fratri ſuo Sigurdo donavit. 
About the End of the 14th Century, upon the Death of Magnus 
Earl of Orkney, the laſt of the Male-line of the Norvegian Earls, the 
Succeſſion devolved upon his Daughter, who had married the Earl 
of Strathern in Scotland, and by Deſcent from her, it came to the 
Family of Sr. Clair 2 Henry St. Clair, Earl of Roſlaud, obtained the 
Inveſtiture of the Earldom of Orkney, anno 1379, from Haco III. 
King of Norway, and upon that Occafion executed a folemn Inſtru- 
ment, declaring his Homage and Fealty to that King. In the Year 
1430, William St. Clair, Grandſon of Henry, obtained in like man- 
ner the Inveſtiture of theſe Iſlands from the King of Norway. 
| When in the 1468, theſe Iſlands were mortgaged by the King of 
Denmar and Norway, to James III. This William St. Clair, Earl 
of Orkney, was alive, and therefore the Mortgage could only be 
with the Burden of his Right: But in the 1471, Villiam St. Clair 
ſold his Right in the Orizncys to James III. and obtained in Ex- 
change thereof, certain Lands of conſiderable Value in Fife. This 
is proved by an Act which paſſed in Parliament, and is preſerved in 
Lord Haddiugton's Collections, for validating the Grant of the Lands 
in Fife, which had ;heen annexed Property, to #illiam St. Clair, and 
for annexing the Orkneys to the Crown, : 

11 . Aſter 


t che time theſe Ilands of 
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Alter tlie Crown of Scotland came thus to have Right both to the 
Revenue, formerly payable ro the King of Denmark, and to the 
Ground Rents which were the Property of the Family of Sr. Clan 


William Biſhop of Orkney, and after him Andrew Biſhop of Orla 
were-allowed to enjoy the whole of that Revenne, from the x 705 
eee ee 


44. Sci t. | 


30. 
In the 1301, the Family of S. Clair obtained from James Ix 
a beneficial Leaſe of theſe Iſlands, for nineteen Years, on Payment | 
of a Quit-rent of 433/. 6s. 8 d. Scots, and he continued in Poſſeſ. 
fon at this Rent, and after him his Widow, down to the 1 540 
notwithſtanding a Grant made by James V. in 1530, to Jamei Far 
of Moray, for Payment of 446]. 13. 4d. Scots, which Grant ap- 
pears never to have taken Effect. About the Year 1540, Over 
St. Clair obtained a Tack from James V. at 2000 J. yearly, 

In 1565, Queen Mary made a Grant of theſe Iſlands to Rolerr 
Stuart, afterwards Earl of Orkney, for Payment of 20007. which 
Grant was confirmed by James VI. in the 1581; but after the Ma- 
jority of JamesVI. in the 1587, Robert Stuart being in Diſprace, 
and his Right falling under the general Revocation, Sir John Mau- 
land of Thirleflane, then Chancellor, and Sir Ludovick Ballantyne, 
Juſtice-Clerk, obtained a Grant of theſe Iſlands, and became bound 
to pay 109 J. 85. 1 d. in Money, 3oor Meils of Bear, 1535 Meils 
of Meal and Malt, 2281 Meilf of Fleſh, 24 Barrels, 6 Liſpunds of 
Oil, 22 Barrels, 12 Liſpunds of Butter: And beſides this, they be- 
came bound to pay a feparate Rent for Zerland, 

At the Time of this Grant, Robert Stuart was not only in Diſ- 
grace, but had been eommitted Priſoner to the Palace of Linlith- 
gow: He was reſtored, however, to Favour, ſoon after, and vir 
Joh Maitland, and Sir Eudovick Ballantyne, were prevailed upon to 
make Reſignation of their Right in the King's Hands, upon an af- 
fected Narrative, that they had ſuſtained great Loſs by the excel- | 

five Feu- duty; whereupon a new Grant was iſſued in favour of Ro- 
bert Stuart, for Payment of 3110 Merks, and for this Feu-duty, 
he, and afterwards his Son, Earl Patrick, accounted till the 1600. 
About the 1600, a Rental appears to have been made out by a 
private Hand, of which a Copy is found in the Exchequer, intitu- 
led, Rentalis Orcadie pro rege et epiſcopo ; by which it appears, that 
the. Quantities of Bear, Malt, Oc. payable at that Time 5 
8 Faris 


which was for ſeveral Years paid by William Dick. 


Farls of Orkney, were as Sander ie ] at this Day. This Rental | 
is referred to in the former Memorial. , TUNA | 

In the 1614, Lord Ochiltree became Tackſman of theſe Iſlands, | 
for Payment of 40, ooo Merks, and a ſeparate Duty of 1000 /. ; 
Scots, for the Cuſtoms and Impoſts. This Leaſe does not include | 
the Right of Admiralty. _ We: 4 174, | 


In the 1622, Sir Fohn Buchanan obtained a Tack, for Payment of 
45,000 Merks, and it appears by Diſcharges regiſtrate in Exchequer, 
that he accordingly made Payment of this Tack-duty. 

In the Year 1624, George Hay of Kinfands became Tackſman at 
40,000 Merks, and in 1629, William Dick became Tackſman at 
35,33 J. 65. 8 d. and made regular Payment of that Tack-duty 
for ſeveral Years. . | | 
From this Recital it is evident, that the Purſuers proceed upon a 
orols Miſtake, when they ſuppoſe, that the Rent of theſe Iflands, 
immediately after they came into the Hands of the Crown, in the 

1468, amounted to no more than 440 J. St. It is very true 
that the Crown, for a conſiderable Time, received no more than 
this Sum; but then the full Revenues of theſe Iſlands were enjoyed 
by others, by virtue of beneficial Grants. The firſt Inſtance, on Re- 
cord, whieh diſcovers any thing that approaches to the real Amount 
of the Crown-rents of theſe Countries, is the Feu-duty undertaken 
to be paid by Sir John Maitland and Sir Ludovick Ballantyne. The 
next is, the Rental in Exchequer, pro Rege & Epiſcopo, made out 
about the r600; and thereafter follow many different Leafes, which, 
though they muſt have been all within the real Amount of the 
Crown-rents, yet approach to it in ſome Meaſure. And the De- 

fender does maintain, that the Revenue, ariſing from theſe Iſlands, 
at this Day, does not equal the Rental 1600, nor the Tack- duty 


The Purſuers object to the Evidence againſt an Increaſe of the Rental 1600 
Weights ariſing from the high Amount of the Rental 1600, in the 
firſt place, That when the Particulars in the Rental 1600 are cal- 
culated at the preſent Prices, altho* the Amount fhould come out the 
lame as the Rent at preſent, it will not thence follow, that a Meil, 
in 1600, contained as great a Weight as it does at prefent, becaufe 
the Number of Meil may be the ſame in both Rentals, and yet 
the Quantity it contained different. And, 2dly, they affirm, 
that when the Particulars in the two Rentals are compared, the pre 
| of Kb REES. | ee —:: #1 
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fent Rental 


exceeds the other greatly, in the Number of Meil ay 
ö In anſwer to the firſt of theſe Objections, che Defender has only | 
WM to obſerve, that when the Meils in the Rental 1609, are calculated at 
f ö the Price which a Meil is proved to have yielded about the 1600, the 
| | Amount of that Rental will conſiderably exceed the preſent Rental, 
| in the ſame Manner as it does exceed it, by calculating theſe Mei] 
1 at the preſent Rate: For, in Fact, the Prices in 1690 were not 


lower, at a Medium, than the Prices in our Times, abſtraQting from 
a a few late Years of unuſual Scarcity. By the Tackſman's Account 
= of rhe Pariſh of Sandwich, 1612, lying in the Regiſter-hovſe, Meg] 
is ſtated at 7 J. per Meil, and Malt at 5/4. tos. By a Decree of 

„the Steward-court of Orkney, produced, dated 14th October 1619, 


| in favours of Thomas - Swinton, Proprietor of the Iſle of Danſe, 

0 againſt Hugh Kuarſton his Tenant, the Tenant is decerned for De- 

| livery of certain Quantities of Meal and Malt, or, in caſe of Failzie, 

| to pay 3 J. 6 f. 8 d. for ilk Meil of Meal, or 41. 13 5, 4 d. for il 
Aeil of Malt, for the Years 1616 and 1617; and the Tenant js 
there appearing, and does not object to the Prices decerned for. 

| By an Exchequer Record, in the Year 1626, one hundred and 

© - eight Meils Coiſt, is valued at 500 J. Scots, which is at the Rate of 

| : 441. 124.6 d. per Meil; and many other Proofs to the fame Pur- 

B 5 poſe might be mentioned, by which it appears, that a Mei} was, at 


a Medium, valued as high, about the Beginning of the laſt Cen- 
tury, as at preſent; which, beſides, is alſo a Proof that the Quan- 

oy contained in a Mei has not been increaſed ſince that Pe- 

riod. 8 $20) 
With regard te the Purſuers ſecond Objection, as they have given 
in no State, by which the pretended Exceſs of the preſent Rental, 

above the Rental 1600, is proved; it is impoſſible for the Defender 

to detect the particular Miſtakes they have fallen into in their Cal- 
| culatien; if they perſiſt in their Averment, it will be neceſlary that 
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| i they give in a particular State. | 

Wm. Dick's The Purſuers alſo object to the Proof, againſt an Increaſe of the 
| Tack, 1629- "Weights, ariſing from the high Tack-duty paid by William Dick 
| for the 1629, and ſeveral ſubſequent Years : They contend, ff, 


"That tlre preſent groſs Rental amounts to 3263 1. Sterling yearly, 
agreeable to their Appendix, Numb. I. And, 24ly, they contend, 
That the Rent 1629 became ſo high, only becauſe it included alſo 
the Profits ariſing from the Right of Admiralty, the Toll of _ 
| the 
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che Cuſtoms and Impoſts of a and the Tetiths and Ex- 
e , od ft om 
Wich regard to the ff Objection, the Defender has already 
ſhown, that the preſent groſs Rent is extremely different from what 
the Purſuers pretend. And, 2dly, As to the Profits ariſing from the 
Right of Admiralty, it is apparent, at firſt Sight, that as theſe were 
merely caſual, they never could have induced William Dict, the Tackſ- 
man, to pay an additional Rent, upon account of that precarious 
Chance. The Purſuers mention a Toll of {ix Angels and a Dollar, as 
annexed to the Right of Admiralty, for every Ship that entered the 
Harbours of theſe Iſlands. But, in the firſt Place, it appears from the 
Records of Privy Council referred to, that this Duty was only pay: 
able for Ground - leave and Water leave. And, 2dly, Though it had 
been payable for every Ship which entered the Harbours of theſe 
Illands, it muſt have produced a very inconſiderable Revenue, con- 
ſidering the State of Trade in thoſe Days. Further, this Toll 
could not be conſidered as falling under the Right of Admiralty, 
but was plainly a Branch of the Cuſtoms and Impoſts, which com- 
prehended alſo the Tenths and Aſſize of Herrings, &%. and with 
regard to the Amount of the whole Cuſtoms and Impoſts, there is 
clear Evidence on Record, that they were uſually ſet at no more 
than 1000 J. Scores. Thus Lord Ochiltree's Tack 1614, expreſly 
bears a ſeparate Tack-duty, for the Cuſtoms and Impoſts within 
theſe Iflands, of T1000 J. Scors, They were again ſet for the ſame 
Sum of rooo J. 18th February, 1620, to Hary Stuart, and in the 
1622 they were again ſet to Sir Fohn Buchanan, for five Years, at 
1600 Merks ; and, accordingly, William Dick's Tack bears a ſepa- 
rate Reddendo, beſides the 35,733 J. 6s. 8 d. of ſixteen Pounds 
Weight of Bullion, which muſt have been on account of the Cuſtoms ; 
and, therefore, this Argument againſt the pretended Increaſe of the 
Weights, ariſing from the great Extent of William Dick's Tack-duty 
in 1629, remains unanſwerable, and the Purſuers will, for ever, 
ſtruggle in vain to overturn it. It is unneceffary, therefore, to fol- 
low the Purſuers in their Obſervations upon the later Leaſes of theſe 
Iſlands, from the 1671 downwards; which are alſo ſo many invin- 
cible Proofs that the Weights have not been increaſed. . 
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The Purſuers have endeavoured by all the Arts of Exaggeration, Heritors who | 
to impreſs your Lordſhips with an Opinion * that two third Parts have furren- 


of the whole Heritages in theſe Iſlands have been ſeized upon, bre- 
vi manu, by the Superior, becauſe unable, by the Increaſe of the 
| I « Weights, 


dered their 
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1.34. 
« Weights, to pay the Crona Rents; that others have deen 
up by the Owners on the ſame account, in order to be reſieved 
40 1 Rent, but without being able to obtain that Favour, the 2 
« plus beyond the Produce of the Lands being made a Debt. againſt 
the Perſons and other Eſtates of. the a Thar to this 
| « Cauſcit is to he intputed that the Number of Heritors has been re | 
«« duced within\theſe hundred Vears from 776 to 24355. 
When your Lordſhips are informed of the true Stage of the Fat Þ 
thoſe overſtrained a will retort Wes che Purſuers them- 
Web: = 1:5 | 
Out of the 531 Heritors, pe TS, the Tur W your f 
- ſlüps, have been ſwallowed up by the Superior ſince the 5th. Decem- 
ber 1 ns the Family of > a has come in the Place of no more 
| than the following oight;- Bias 12 $5945 4 8H 
| James Pottinger in Deerneſs,. 95800 5 
| — For ſtomburſter, at, 5 
1 Robert Nicolfon's Heirs in Hara, in b 
. Helen Hall in Firth, 1 0 11 
| David Grimbiſter 7 "vg "har ond 
N ü Randall in Veſtray, 
| Edward and Thomas Coarſes in 18 and 
Xx John Denniſon in Leyland in Sanday. 
| The total yearly. Rent, ariſing to the Defender — theſe eight 
Heritages, does not amount to 300 J., Sort, reckoning the Victual, 
[| Sc. at the common Converſions, and the Ceſs which the Earl pays 
| for theſe Heritages, amounts to r44. 75. 54d. Scott, yearly. The 
Receipt of Ceſs referred to by the Purſuers (Page aꝗth of their Me- 
morial) includes the Ceſs of the Lands of Northwall, of about 
10004, Sts of yearly Rent, Fachaſed by the Defender from Mr. 
Hamilton of Okveſtob.. 
If it had been true that many Heritages had fallen to the Superi- 
or for not Payment of the Feu- duties, this would have been far 
from proving an Increaſe of the Weights. A great Part of the Crown- 
lands were anciently feued out in ſmall-Parcels, and at the full Rent; 
ſo that it required the utmoſt Induſtry and Frugality upon the Part 
| of the Feuers to pay the Feu-duty, and maintain their Families, out 
of the Produce of the Heritage.. Any Negligence in the Culture 
of the Ground, or Extravagance in their Manner of Living, muſt 
have neceſſarily run them into Arrear, and of courſe obliged them 


to ſurrender their Feus. But had ſuch an Increaſe as is alledged . 
the 
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the Porſuers happened in the Weights, it muſt infallibly have occa- 
goned the Forfeiture of almoſt every Feuer in the Country. That ſo 
few Inſtances of this Sort have happened, is a full Proof that there has 
been no Increaſe in the Weights. And it is indeed ſurpriſing, that 
without any Increaſe of the Weights, ſo few [Inſtances have oc- 
curred. Even with regard to the eight Feus above mentioned; the 
Cauſe of their falling to the Superior is fully accounted for by the 
Purſuers' 45th Witneſs, State of the Proceſs, p. 140. F. and 145. 
F. viz. that theſe were ſmall Feus, which had been granted by 
Douglas of Spynie during the Years of his Chamberlainrie, ſoon after 
the Reſtoration, which had been feued out at too high a Rate; 
and this Witnefs expreſly contradicts the injurious. Alledgeance, that 
any Man's Feu had been ſeized upon, brevi manu. His Words are, 
„That when Lands in Orkney fell in Arrear to the Superior, (by 
« which he ſays he means, the Lands feued by Spynie. only) there 
„was perſonal Diligence done. againſt the Feuers by Decreets, 
„ Hornings and Captions, for their bygone Rents, and they there- 
«* upon voluntarily gave up the Feus, which, they alledge, was not able 
& to pay up the Feu-rent; and when that happened to be the Caſe, 
« ſuch Land was marked upon the Margin of the Rental, fallen to 
« the Superior for Debt.” Yo 
There is no other Pretext for alledging that any Perſon has been 
conſtrained to keep a Feu which was unable to pay the Rent, but 
this, that the Lands of Brechaſtail, which do not pay above 20 J. 1 9 5 

Scots of Feu- duty, happened ſame Years ago to ſuffer conſiderably, 


by over-blowing of, Eand, the Feuer imagining that they had be- 4 2 


come unable to pay the Feu- duty, delivered a Petition two Vears a- 
go to the Defender's Factor, as he is now informed, to be preſent- 
ed to the Defender, for having the Feu- duty leſſened, or to be re- 
lieved of the Lands; which is the only Inſtance that has happened 
for 20 Years paſt, and it is believed that this Feuer, who has no 
other Eſtate, intends only to inſiſt upon the firſt Prayer of his Pe- 
tition,. and would not ſurrender his Feu if he were ſeriouſly aſked: 
to do it. | 5 4 „ bh 
That the Number of ſmall Heritors have decreaſed in Orkney, is 
not to be wondered at; it is the natural Effect of the Introduction 
of expenſive Living into any Country ; the ſmaller: Heritors are 
ruined by the Expence, and their Heritages are purchaſed. by thoſe: 
who are more frugal, or from the Extent of their Fortune more 
able, to ſupport the faſhionable Extravagance. Ds 
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The Purſuers, in their Arrangement of their Proofs, have beg 


Ancient 
Weights in 
Orkney. 


with a Reſearch into Antiquity, in order to ſhew that the Laws and 
Cuſtoms of Norway, took Place in Orkney, and that the ſame Cuſ- 
toms continued after the Mortgage of theſe Iſlands, to the Kings 
of Scotland. That the weighing Inſtruments Pundar and Byfnar, 
and the Names of the Weights taken upon them, are, and have 
been, the ſame in Norway as in Orkney, and that therefore the 
Contents of the Weights in Orkney, ſhould now be reduced to the 
preſent Weights of Norway n F 

The Defender apprehends it is altogether immaterial in the pre- 
ſent Queſtion, what are the Weights in Norway, or what might 
have been the Weights in Orkney, in the remoteſt Periods of Anti- 
quity. The Weights which have immemorially ſubſiſted there un- 
varied, will undoubtedly be the Rule in the preſent Diſpute, with- 
out regard to the Purſuers Conjectures, with whatever Degree of 
Evidence they may be attended : Bur the Defender cannot help 
obſerving, that beſides many other Objections which may be offer- 
ed to the Proofs referred to, of an ancient Conformity in the Cuſ- 
toms of Norway and of Orkney, the Concluſions which the Pur- 
ſuers would draw from thence, with reſpect to the Weights antiently | 
uſed in theſe Iflands, which is Conjecture only at beſt, is entirely 


overturned by this ſingle Conſideration, That the Iſlands of Orkney 


and Zetland, were not from the earlieſt Times ſubje& to the Crown 
of Norway, but were only conquered about the Year 875. Before 
the Conqueſt, the Inhabitants of theſe Iſlands muſt undoubtedly 
have had the Uſe of Weights, and very probably uſed the weigh- 
ing Inſtruments of Pundars and Byſmars, which are the ſimpleſt and 
leaſt complicated Invention for this Purpoſe, and are accordingly 


_ uſed at this Day in many remote Countries of the World. If the 


Inhabitants of Orkney had the Uſe of theſe Weights before the Con- 


queſt, it is impoſſible to doubt, that after the Conqueſt, they would 
continue the Uſe of the fame Weights and weighing Inſtruments, 


to which they had been accuſtomed ; for it has been found, by the 


Experience of all Times and Ages, to be next to impoſlible to 
bring the Inhabitants of any Country or Diſtrict, to the Uſe of o- 
ther Weights than thoſe with which they have been formerly ac- 
quainted : Nor is it to be ſuppoſed, that the Norvegian Kings, in 


thoſe rude Times, would take any Pains to regulate this Branch of | 


Police. That there may have been uſed at the ſame time, in Nor- 
way and Denmark, ſimilar Inſtruments to thoſe which were 1 in 
Orte, 


quite different Weights, is extremely poſſible; 


and when by the Conqueſt the Nor vegian Language came to be in 
common Uſe in theſe Iſlands: It is alſo very poſſible, that the Nor- 
vegian Names may have been applied to ſome of the Weights in 
Orkney, which did not however correſpond in Quantity to the Weights I 
exprefſed by the fame Denomination in Norway. * 1 
_ - This Suppoſition deftroys the whole of the Purſuers Theory, and 
that it is agreeable to the real Fact, appears highly probable on 
many Accounts: For though it may be true, that rhe weighing In- 
ſtruments in both Countries go by the ſame Names, yet it is cer- 
tain, that the Denominations of the Weights, taken upon theſe 
Inſtruments, differ extremely: For 1/t, There is no ſuch Denomi- 
nation of Weight known in Norway, as a Meil, neither do they 
underſtand what is meant by the Term Serreen - The Term Laſt, in 
Norway, is an Expreſſion never applied to what is weighed upon 
the Pundar, but only denotes the Number in Barrels : The Term 
Liſpund, in Norway, denotes 16 lib. Weight: And the Term Pund, 
or Byſmar-pund, which the Purſuers would have to be ſynonimous with 
the Norway and Orkney Liſpund, is a Weight entirely different in Nor- 
way, from the Liſpund known there: The weighing Inſtrument called 
Byſmar in Norway, is capable of weighing three Byſmar-punds, but 
the Liſpund of Orkney (for they never uſe the Term Byſmar-pand, ) 
denotes the utmoſt Weight that can be weighed upon the Byſmar ; 
and on the other hand, the utmoſt Weight that can be weighed 
upon the Byſinar in Norway, is called a Vog. 


8 re SLRS 2 1 u _— 2 K 
3 e 3 r I - 2-6 _— — 
. a. — * . 20 , 8 2 

8 - 28 2 a 2 —— ” 8 > — 


e 8 
Sane fon Lt 


It thus appears, that the Diverſity of the Names and Quantities 
of Weight, which are taken upon the Puandar and Byſmar in theſe — 
two Countries is ſo great, that it is impoſſible to ſuppoſe, that the | it 
one Country can have derived its Weights from the other; but it is ll 
ealy to conceive how the Term Liſpund may have been borrowed a 4 
from Norway, and applied as a ſynonimous Expreſſion to that | | 


Weight in Orkney, which was before denominated a Serteen, though 
different in Weight from a Norway Liſpund, or how the Norway | 
Term Mark, might be uſed to ſignify in Orkney, a Weight totally | 
different from a Norway Mark, on this ſingle Account, that in h 
both Countries this was the loweſt Weight which could be taker 11 
upon the Byſnar. In like Manner, the Term Ounce, or Ure-land, | 1 
though probably borrowed from Norway, has in Orkney quite a dif- 
ferent Signification to what it has in Norway, as is proved by the 
Inſcription of the Rental 1600. 8 

K = This 
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This Suppoſition is alſo rendered ' probable, becauſe it relieyez 
from all thoſe Abſurdities, and improbable Inferences which ne. 
ceſlarily follow from ſuppoſing, with the Purſuers, that the preſent 
Weights of Norway were at ſome diſtant Period, the eſtabliſhed 
Ws oo Os. O58 F 
The Defender has no Occaſion to examine the Proofs which the 
Purſuers have ſtated, with regard to the antient or preſent Weight 
of a Mark in Norway; But what is ſaid, with regard to the Rea. 
tion there, and in other Countries of Europe, between a Mark and 
an Ounce, that the one is always eight times contained in the o. 3 
ther, neither proves, that a Mark is every where of the ſame 3 
Weight ; for the Ounce weighs differently in almoſt every Country, I 
nor can be of any Force in the preſent Queſtion ; for it is allowed 
on all hands, that a Mark is the loweſt Weight, which in Orkney 
can be taken upon the Byſmar, which is the Caſe alſo in Norway; 
and upon this Account alone, the Term Mark appears to have been 
borrowed from the Norvegian Language, and applied to it without 
any Regard to the real Weight which it contained in Compariſon of 
the Norvegian Mark. 3 5 
The Defender ſhall not add to the Length of this Paper, by 
running over the whole laborious Arrangement which the Purſuers 
have given of their Proof. The two great Hinges upon which the 
whole of it turns, is a ſuppoſed Relation between the Liſpund and 
the Barrel, which they pretend to have varied at different Times, 
by a gradual Increaſe of the Liſpund. And, 2dly, a variable Rela- 
tion which they attempt to prove between the Orkney Meil and the 
Scots Boll, which Variations, they ſay, correſponded with the gra- 
dual Increaſe of the Liſpund. 
Pretended The Converſion of Liſpund into Barrels, in ancient Writings, has 
ee Tal been already ſhown by the Defender, in his Memorial, to have 
Liſpund and been merely conjectural, and it is conjectural, even at this Day; for 
Barrel. the Defender {till allows his Factor to account at the Rate of eight 
Liſpund to the Barrel, and has done ſo for above forty Years back, 
though the Barrel cannot, nor never could, contain ſo much. 
The Averments of the Purſuers upon this Subject, when collected 
together in one View, betray their own Abſurdity. From the 
1569 to 1584, the Liſpund, ſay they, increaſed from 12 to 15 
Pundit; from the 1584. till about the 1600, it increaſed from 15 
to 18 Punds; but from the 1600 to the 1712, they admit, that the 
ſame Number of Li/punds, viz, ten, were regularly allowed to the 
| Barret, 
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The firſt prodigious Change which the Purſuers Pretend to have 
happened in the Weight of the Liſpund, muſt, therefore, have all 
ariſen between the 1569 and I 600, that is, in the Space of no | 
more than 30 Tears, and this Change too, not a Private ſurrep- 
titious Matter, but univerſally known over the Country, and made 
the publick Rule of accounting, and of converting Liſpund; Into 
Barrels ; and yer, in all the Complaints againſt Robert and Patrick 
_ Earls of Orkrey, not the ſmalleſt Complaint made of this Open, 
avowed, and enormous Extortion. According to the Purſuers own 
Argument, this Increaſe of the Weight muſt have been Perceptible 
10 every Inhabitant of the Country ; for they affirm, that the Bar- 
rel continued uniformly the fame, While the Liſpund was increaſed, | 
by which they acknowledge, that there Was, jn the Hands of every 
Perſon in the Country, a Veſſel of a known Capacity, with which 
they could compare the Liſpund of Butter, from time to time, and 
diſcover, with ſome Degree of Accuracy, the Extent of its In- 


ſerved, and, upon that Accoùnt alone, the Number of Liſpundi al- 
lowed to the Barre] was varied. This Argument refutes itſelf; nor 
is it caſy to concelve why the Earls of Orkney, if they had Power 


have allowed the Barrel to remain unvaried, when ſo conſiderable 
a Quantity of Butter (more than Half of the whole Butter Rent) 


ö 
For, beſides that the Facts upon which the Purſuers proceed are 8 | 
Whſtated, and their Calcuations erroneous, their Argument pro- 3 


„ | 
CTCEUS 


ceeds upon à Compariſon of the Weight of Grain in one Connery, 
with the Meaſure of it in another Country, and chat too at diffe- 
rent Periods; from which nothing but the moſt vague Conjecture 
, . Br 03 nm, 
The Meaſure of a Boll filled with Wooll, Feathers, or any other 
light Commodity, | will weigh but a few Stones, and a Meil Weight 
of theſe ' Commodities will, of courſe, fill ſeveral Boll Meaſures 
the Full of a Boll in Meal will not weigh the Half of what the Full 
of the fame Meaſure will weigh in ſound Wheat; a Boll of Malt 
will weigh lefs than a Boll of Bear, and à Boll of Bear than a Boll 
of Wheat; a Boll of Bear ſrom one Field, will greatly outweigh a 
Boll from a different Field; and the Weight of the Boll of Grain 
produced upon the fame Field, will weigh very differently in diffe- 
rent Years : Theſe are Facts well known, and from thence it muſt 
appear to your Lordſhips, that nothing can be more uncertain, 
than the Attempt to fix and aſcertain the Weight of a Meil, at a 
diſtant Period, by comparing it with the Meaſure of a Boll, when 
the Commodity weighed and meaſured is Grain, which varies in its 


1 


* 


Weight in ſo many different Ways. 

The beſt Orkney Grain is of a very inferior Quality to that which 
uſually grows in the fertile Counties of Scotland: a Boll of Orfney 
Bear will ſometimes weigh no more than 14 Stone, whereas a Boll 
of Eaſt Lothian Bear will uſually weigh 19 Stone, and, of courſe, 
a Meil of Eaſt Lothian Barley will meaſure little more than half a 
Boll, whereas a Meil of Orkney Bear will meaſure near three Fourths 
of a Boll, and a Meil of Malt, or a Meil of Coiſt will meaſure a 
whole Boll. 3 


Regulation of The Purſuers make frequent Mention of an Act paſſed by Elphin- 


Weights in 
Zetland, 
1691. 


ſton of Lopneſi, in the Year 1691, regulating the Weights in Zer- 
land, and appointing that the Liſpund ſhould be conſidered as of 24 
Punds, which they repreſent as an Attempt, upon his Part, to in- 
creaſe the Weights, and that he had made Choice of that remote 
Country to begin this Oppreſſion. © we. 
The Fact 18, that Elphinſton of Lopneſs Was 4 Gentleman quite , 
unacquainted with Buſineſs, having been bred in the Army, and is. 
deſigned in the Act, Colonel Robert Elphinſton ; and it is very plain, 
from all the Circumſtances of that Affair, that the Gentlemen of 

Zetland took Advantage of his Ignorance, in order to fix the Weight 
of the Liſpund below what they knew to be its real a of F 
JLOPNCetS 
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Lopneſi was neither Farmer nor Grantee of theſe Iſlands, he only 
acted as interim Chamberlain for the Crown; he had therefore no [ 
Intereſt whatſoever to make an Attempt for increaſing the Weights, | _ 
and, if he had meant to increaſe them, he employed a very extra- 
ordinary Method; for it appears that his Act, relative to the Weights, 2 
was made with the Concurrence of no leſs than five of the Heri- 1 
tors of the County, and many other of the principal Inhabitants, | 
who muſt all have had an evident Intereſt to oppoſe the Increaſe 1 
of the Weights. . | | 

The Purſuers have in like manner taken frequent Occaſion to 
mention an Act made by Andreu, Roſs in 1738, aſcertaining the 
Liſpund in Zetland to be 28 Pounds; but when the Facts relating to that 
Act are conſidered, the Argument will turn ſtrongly againſt the 
Purſuers. . 1 1 

Mr. Giffard of Buſla, who is the principal Heritor in Zetland, 
was at that Time conjunct Steward-depute for Zetland. The Regu- | 5 
lation made at that Time proceeded upon the Application of the i! 
Heritors and Inhabitants themſelves. Mr. Giffard of Buſta acted as | 
a Magiſtrate in the ſolemn Trial and Examination, which was at [1 
that Time made with regard to the real Medium- weight of a Liſpund, 
and that Trial was witneſſed by the principal Heritors of the Iſland. . 
The Inhabitants of Zetland have ever ſince paid their Rents agree- | 
able to this Regulation without Murmur or Complaint, and none of 4 
them have lent their Names to the preſent Proceſs, although there = 
is little Reaſon to doubt that they have been ſtrongly folicited to -Yj 
take part in it. 5 - ' 

Further, it appears by the Proof which has been taken in this 
Proceſs, that the Medium-weight of a Meil is conſiderably higher 
in Orkney than anſwers to 28 Pound to the Liſpund, or 168 Pounds 
to the Meil, eſtabliſhed as the Rule in Zetland. For the Witneſſes 
prove, (as is acknowledged by the Purſuers, in their Memorial, 
5p. 47.) „That the leaſt Weight of a Meil, as far back as they re- 
member, has been 104 Stones, and the greateſt Weight 12 
* Stones, which makes the Medium-weight of a Meil 11: Stones,” 
which is exactly equal to 189 Pounds, or to fix Liſpunds of 30 
lis each. The Purſuers, in their Memoral, (p. 47.) have com- 
mitted a very palpable Miſtake, in ſuppoſing that 114 Stones is no 
more than go /ibs, upon which Suppoſition they have built the fol- 
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lowing Argument: © A Meil, ſay they, originally was but 72 /ibs; } 
the Defender's Proof brings it to go /ibs, and his Lordſhip's Sub- 


33 | {| 


„ee 1 — 


4 J 


_ «© ſtitute advanced it to 168 lu, which makes it twice as f 


muck 


« as at firſt, and a third Part more.” It will be evident to your 
Lordſhips with how much Force this Argument retorts upon the 


Purſuers themſelves. 


Lead run into The Purſuers, in order calumniate and create an Impreſſion, have 


the Weights. laid hold bf a vague hearſay Tale, that Fames Earl of Mor 


Hobiſter's E- 
xidence. 


ton had 


ordered Lead to be run into the 8 thereby to increaſe the 
Standard. The thing is in itſelf incredible: The Standards are now 
produced in Court. They are proved to be the very fame which 
were uſed in the 1686, and before that Period; and none of them 
have Lead run into them, except the one Mark Weight, which is, 
none of thoſe in the Liſt 1686, and is ſtill exactly in Proportion 
with the four Mark Weight, (the Authenticity of which is fully eſta- 
bliſhed) as will appear by the Weights of each in Pounds and Ounces, 
(State of the Proceſs, p. 47.) And accordingly Thomas Aithey's 


| hearſay Alledgeance with regard to this Matter, as depoſed to by 


Robert Aitken, the Purſuers 15th Witneſs, (State of the Proceſs, 
p. 114. B.) relates only to the one Mark Weight. Depones, © that 
« he heard his Father fay ſome Time ago in the old Tolbooth 


* of Kirkwall, that William Tait, Wright, who was his Father's. 


« Predeceſſor in Office, had told him Thomas Airken, that he V.. 
„iam Tait had run in Lead into the one Mark Weight, which is 
« Bone Tooth of ſome Beaſt ; and this he heard his Father ſay 
« about the Time that the Weights were examined in Kirkwall, 
« when there were ſeveral Gentlemen preſent.” Tr is evident that, 
ſuppoſing this Hearſay to have been true, and that Lead had been 
actually run into the one Mark Weight, by Order of James Earl of 
Morton, yet this could never alter the Weights in general, unleſs the 
other Standards had been altered in Proportion, ſeeing the one Mark 


Weight is at this Day in due Proportion with the others. 


The Purſuers ſeem to reſt their chief Proof of the prodigious In- 


creaſe which they ſay happened on the Weights after the 


1712, 


upon the Oath of George Traill of Hobiſter, and the apparent Marks 
of Alteration which are viſible upon the Pundars and Byſmars pro- 


RT 1 

« {als and Tenants, of the Country.“ But, beſides that he ſtands 
alone in this Alledgeance of an univerſal Outcry againſt the Weights 
45 far back as the 1712, he himſelf adds, „that he believes this 


«« Outcry was owing to the Ignorance of the common Maker and 


« Adjuſter of the Inſtruments and alledged Standards, whereby 
he makes and adjuſts Pundars and Byſmars.” 2 

But further, there will be found no Difficulty, after conſidering 
another Part of his Oath, to account for the Diverſity which ap- 
pears in his Account of this Matter, from that of all the other old- 


« under no Engagement to advance Money for carrying on the 
« ſaid Proceſs, further than to advance Money for his Son, and that he 
came under that Engagement when the ſaid Proceſs commenced, which 
« he thinks was about 1744 or 1745, and that he came under no 


Engagement himſelf to carry on any Proceſs againſt the De- 


fender; that he pays no Money himſelf for carrying on the faid 
« Proceſs, bat gives his Son a Bill on Edinburgh therefor.” 


What this Witneſs may poſſibly have had in View, and judged 


to be ſufficient to juſtify him, when he deponed in ſuch ſtrong and 


general Terms, that he had heard an univerſal and yearly Complaint, 


fince the 1712, may have been ſome particular Complaints or Diſ- 
putes, which, no doubt, muſt have happened at different Times, 
with regard to particular Pundars And it is not at all impoſſible, 
that this Witneſs himſelf, while he was Chamberlain, may have 
given occaſion to all or many of theſe particular Complaints, by u- 


fing Pundars of greater Weight than the juſt Standard, by which his 


own Fortune perhaps, and not that of his Conſtituent, was increaſed. 


Bur, whatever may be in this, it is impoſſible for your Lordſhips to 
believe, that there either was ſuch an univerſal Complaint, as he 


affirms, or that there was any real Ground for it. 

With regard to the viſible Marks of repeated Changes, which are 
obſervable upon the Pundars and Byſmars produced, theſe afford no 
Sort of Evidence, that the Weights in general have been increaſed 
over the Country, new Pundars come very ſoon to require Adjuſt- 
ment, either by the Fraud or Negligence of the Poſſeſſors; and, in 
general, they were never brought in to be adjuſted, till found to 


differ ſrom other Pundars in the Neighbourhood. Sometimes in- 


deed the Aſſayer, in order to create himſelf a Job, is proved to have 
perſwaded 


; = State of the 
eſt Witneſſes. Depones that he does not contribute one Farthing Proceſs, p. 


towards the carrying on the preſent Proceſs, and that he came 147 


* 


wo . 


| . 44 |] 3 8 
perſwaded People, that their Pundars required Adjuſtment; ang un- 
on all theſe, Occaſions, in order to magnify his own Performan 4 
ſo as he might be intitled to a greater Hire, he, no doubt, indu. 
ſtrioully left viſible Marks of the Changes he had made: But this is 
far from proving, that the Weight upon any of theſe Pundars was re. 
ally increaſed, beyond what it had been at their original Conſtru- 
tion. The Acts which the Purſuers refer to, ordering all Punaar; 
to be ſent in and adjuſted, were not Acts made by the Defender or 
his Predeceſſors, but by the Country Gentlemen themſelves, who 
cannot be ſuppoſed to have perſiſted in renewing ſuch Orders, if 
they had ever diſcovered or ſuſpected, that the Weights in general 
had by that Means been gradually augmented.  _, 

Upon this Subject the Defender muſt beg leave to take notice of 
an Appeal, which the Purſuers have made, with much Confidence. 
to one particular Pundar produced in Court, marked with the ini. 
tial Letters P.“ O. as an unexceptionable and deciſive Proof, on their 
Side, of the Augmentation of the Weight; the Axis, they ſay, of 
this Pundar, has been confiderably extended on the ſhort Arm, par- 
ticularly of late: But, let the Axis be brought back to the Point it 
occupied in the Time of Earl Patrick, when it was made, and it will 
be found, that the Liſpund then was equal to 18 Pounds. | 

It is true, that in this Pundar, as in many of the others produced, 
the Axis has been extended on the ſhort Arm ; and this always be. 
comes neceſlary, when the ſhort Arm, by Deſign, Accident, Length 
of Time, or bad Uſage, is rendered lighter : But the Purſuers af- 
firm, with rather too much Confidence, that if the Axis of this 
Pundar were removed to where it ſtood, the Liſpund would be found 
to be 18 Pounds, ſince it is impoſſible that that can be known, till 
the Axis is actually removed. But if, upon Trial, the Purſuers Conje- 
cture ſhould be found to hold true, yet this would not prove, that 
when the Pundar was firſt made, and the Axis ſtood in its firſt Place, 
it then anſwered to a Liſpund of 18 Pound; for, if the Wood of 
the Beam has, in the Space of 160 Years, loſt of its original Weight, 
| by the natural Waſte of Time, by Wearing, or by Diminutions, at 
eicher End, or in the Thickneſs, upon occaſion of the ſeveral Ad- 
juſtments it has undergone, then it is impoſſible, that when the 
Axis is fixed at its original Place, the Pundar will anſwer to the 
ſame Weight, as when it was firſt made; andi if it ſhould anſwer to 
18 Pound now, this would afford almoſt a certain Proof againſt the 
Purſuers, that it did not anſwer to 18 Pound when new. * 
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The Purſuers inform your Lordſhips, © That they had called for 
a thoſe notable Piinddrs, denominated King's Weights, but could 
« not obtain them, the Defender's Servants having not only re- 
« fuſed to comply, but cautiouſly declined to exhibite any Pundar 
& or Byſmar at all.“ 2 Wk | m1 - 4 8 
This is a very improper Gloſs upon the Fact, as it appears from 1 
the Proof: The Purſuers called for Exhibition, from the Defender's '| 
Girnel-keeper, of the Malt-pundar and Bear-pundar, uſed by him in 1 
the Store-houſe, for receiving the Superior's Duties? His Anſwer 1 
was, That he had daily and immediate Uſe for the Malr-pundar, state of pro- 
« called for; that therefore he would not exhibite it, nor the other <<, p. 170. 
« Pundar, which he might ſoon have Occaſion to uſe ; but added, H 
« that the Commiſſioners, who took the Proof at the Sight of the 
« Managers for the Purſuers, were welcome, not only to ſee theſe 
« Pundars, in the Store-houſe, or where the Commiſſioners then 
« were met, but alſo to make ſuch Tryals or Experiments with 
them, as the Commiſſioners ſhould think proper.”—— Had the 
Purſuers expected to make any Diſcovery from theſe Pundars, they 
would not have ſaved themſelves the Trouble of a moſt ſtrict Ex- 
mination; the Reſult. of which would have been carefully certified 
by the Commiſſioners, and tranſmitted hither, with the Report. 

The Purſuers are guilty of another Piece of Grimace,. expreſſed 
in Terms not a little indecent; the Words of their Memorial, p. 
35, are theſe: Much in the ſame Way, the Defender endeavours 
« 70 miſlead in another Matter. The Purſuers in their Condeſcen- 
« dence, State of the Proceſs, p. 18, called for the principal Mi- 
* nures, or Sederunts, of the Landed- intereſt, conveened by his 
„Authority in the 1743, which the Defender, who was then in 
« Orkney, had borrowed: for his own Peruſal, but never returned. 
In place of theſe Sederunts of that Meeting 1743, he produces 
the Copy of a quite different Paper, intituled, Proceedings of the 
« Steward Court of Orkney, in the Years 1740 and 1744. This Pa- 
per of his own, he miſrepreſents as the one called for by the Pur-- 
« ſters, and then draws Inferences from it, as a Document appeal-- | 
ed to by them, State of the Proceſs, p. 35, H. p. 82, F.“ 
This high Charge, expreſſed in ſuch unuſual Terms, has no other 
Foundation than this, the Sederunts of the Meeting of the Landed- 
intereſt 1743, by ſome Neglect, had not been ſent to Town, and 
the Defender's Lawyer having never ſeen it, happened, in the written 
Debate before the Lord Ordinary, 2 miſtake the Proceedings 2 to 1 
| | 66: che | 
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yard. 


—. 
the Steward-court 1743, for the Paper called for by the Purſpers: 
A Miſtake which was extremely harmleſs, and neither could ſerve 
the Defender, nor injure the Purſuers. There never was any uten. 
tion to keep up the Minutes of the Meeting of the Landed - inte- 


reſt 1743, neither did the Purſuers themſelves, in the Execution of 
the Act and Commiſſion, think it worth their while to call for 


theſe Minutes of the Landed-intereſt, which, however, are no 

produce. Ds e ee 30: ee 
The Defender cannot, without ſwelling this Paper to a till more 

unreaſonable Bulk, take Notice of every thing, which, in the Py;. 


ſuers Memorial, has been miſ-ſtated or exaggerated ; ſome Parti. 


culars, however, {till remain, which he cannot allow to paſs un- 
obſerved... 15 75561 of e 
The Purſuers have affirmed, That the Tron. ſteclyard, which was 
6e exhibited to the Meeting 1743, and is now in Court, appears, 
6 by Inſpection, to have been altered in its Weights: The old Di- 
« viſions, together with the new, being ſtill extant on the larger 
« Arm; that Thomas Aitken, when judicially examined, in Preſence of 
„the Meeting, diſcovered by what Means, and by whoſe Autho- 
*« rity, the Thing had happened, particularly, that his Predeceſſor 
« and Maſter, the former Aſſayer, had corrupted the Weights in 
«© Uſe about the Year 1712, by putting Lead into it, which ſuffi- 
« ciently accounted: for his altering the Diviſions of the Srechard 
that belonged to it,” and they refer to a written Report made to 
the Meeting 1743, and now produced, relating to the preſent 
Weight, Oc. of the Iron-ſicelyard. „ 
Theſe poſitive Averments will appear to your Lordſhips in a pretty 
extraordinary Light, when the true Fact is known. After the moſt 
careful Inſpection, it is impoſſible to diſcover upon the Iron-ſleehard, 
any Marks whatever, either old or new ; neither does the Report, 
to which the Purſuers refer, make the leaſt mention of new Marks 
upon that Szeelyard; and with regard to the pretended old Marks, 
the Words of the Report are theſe, © The Steelhard being in Equi- 
„ librium, we took Notice of the three old Marks that you mentioned 
jn yours,” But theſe old Marks are ſo much the Children of Ima- 
gination, that the Perſon, who, by your Lordſhips Authority, was 
employed to make an exact Copy, or Exemplification of the ſron- 
yard, was not able to diſcover theſe Marks, and accordingly, none 
are to be found on the new Steclyard. The Defender does again 
affirm, that no other Marks are to be found upon the old * 
ar 
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dard, than ſuch. Cracks or Dimples as arc to be obſerved, on every 
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But it is, unpardanable, in the Purſyers, to mingle and twiſt this 
oroundleſs Conceit of theirs, with the Tale of Lead run into the 

eights. The only one of the Standards produced, into which 
Lead is run, is the one Mark Weight: This is a Weight, which has 
no Relation to, the, Jrourytectyara, but only correſponds to the By/- 
mar; and therefore, no Addition to it could require an Alteration 
upon the Jron-ſieelyard; Your Lordſhips will farther obſerve, that 
the Purſuers Alledgeance is, that, by altering the old Marks upon the 
long Arm of the Tron-ſteelyard, it was made to correſpond to a greater 
Weight: But this from the very Nature of the Inſtrument, is ma- 
thematically impoſſible, unleſs the Axis of Motion had been ſhifted 
towards the ſhort Arm, which the Purſuers cannot alledge; for if 
that had been done, the Marks of the Change would have till re- 
mained upon the Steelyard. — 5 85 
The Caſe is, that the Purſuers found themſelves puzzled to ac- 
count for the Uſe of the ſixteen Pound of Braſs, mentioned in the 
Act 1663; and, becauſe that Weight, they found, could never 
correſpond to the Steelyard, as it now ſtands, they thought it ne- 
ceſſary, therefore, to ſuppoſe, that the Steelyard muſt have been 
altered: But this Myſtery may be eaſily unravelled; fixteen Pound 
Weight of Braſs, joined to the four Marks Weight, does, at pre- 
ſent bring the Iron Steelyard to an Equilibrium, and muſt have an- 
ſwered, in the ſame Manner, in the 1663. This Steelyard appears, 


in fact, to be no other than a Bear-pundar, and might ſerve alſo as a 


Standard for the Malt-pundar, by adding, to the Pundars made from it, 
one Third in the ſeveral Weights and Proportions ; and, accordingly, 
your Lordſhips will obſerve, that in the Act 28th Fanuary 1 662, above 
Tecited, the Gentlemen of Orkncy ordered the Pundars to be adjuſted 
conform to the Iron Standard; but, in the ſame Act, when they come 
to give more particular Directions, they order, that the Pundars 
ſhall be made, in every thing, conform to Lord Morton's Pundar in 
the New-houſe : This not only proves, that Lord Morton's Pundar, 
at the Time, agreed in its Proportions with the Iron Standard, but 


further, that it was an exact Model for the Malt-pundar, whereas 


the Iron Steelyard was only a Standard from which, by Calculation, 
a Malt-pundar could be made, | 


The Defender ſhall rake notice of one other Obſervation in the 
Purſuers Memorial, which is expreſſed: ia Terms a little particular. 
„ The 


E 


The Defender has alf along a ce of 
10 Liſpunds to the Barrel, in former Times (and in th 
referred to by the Purſüers, 15 Liſpundr) was not Ber: 
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could hold ſo much, but the Surpſus was allowed to the Factor for 
Boat · freight, and other Charges in receiving and'' packing the 
Butter. 1 755 & ILL, ty H * 1 2 ; 45 | 31 | | 
In anſwer to this the Purſuers obſerve, that from thence it would 
follow, that out of every 15 Liſpunui, or 15 * Barrels which the 
Factor received, ꝙ of them were allowed to Himſelf. 2, That it 
is proved by the Defender's Factors Accounts, and by the Oath of 
George Traill, that the Boat- freight, and other Charges in receiving 
the Butter, were never fuſtained by the Factors, but by their Con- 
ſtiruents; and, 3uhy, That this Witnefs fwears he allowed to others, 
the ſame Number of Liſpundi, for every Barrel, as was allowed to 
himſelf ; that thefe exactly filled the Barrel, and there was no Overplu, f 
To which Argument the Purſuers ſubjoin the following Remark, 
* Tt would have fhortened this Procefs greatly, and prevented much 
& Trouble ro the Court, as well as to the Purfuers, if the Defen- 
« der had been pleaſed to confine his Aſſertions to Evidence, or, 
« at leaſt, not to aſſert ſo poſitively what he had ſufficient Eyi- 
« dence in his own Hand to confute. “. eek 
The Defender finds it difficult to account for this Peculiarity of 
Expreflion, unleſs the Purſuers think themſelves juſtified. by the 
Proverb, that loſing Gameſters are allowed to rail, he hopes, how- 


ever, to ſatisfy your Lordſhips, that the Infinuation is altogether 


unjuſt. | 

The Defender's prefent Factor is allowed 8 Liſpundt to the Bar- 
rel (the ſame Number which was allowed to Hobiſter) and he has no 
further Allowance for Boat-freight, Charges of collecting or pack- 
ing the Butter, nor for the Trouble attending it. From Hobiſter's 
Accounts it appears, that he was allowed 12 J. Scors yearly for 
Boat- freight, but had no Allowance for any other Expence either 
for the collecting or packing the Butter, though in fo conſiderable 
a Quantity, both the Trouble and Expence muſt have been great. 
The Defender, when he affirmed that his Factor, upon account of 


the Allowance of 8 Liſþunds, was at the Trouble and Expence of 


collecting the Butter, told your Lordſhips what he knew to have 
been the Method of accounting, ever ſince he fucceeded to theſe 
Iſlands; he did not ſuppoſe, that the Method of accounting with 
former Factors, had differed in the leaſt, and therefore did not cauſe 

| examine 
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examine their Accounts with this View; but, when they are exa- 
mined, it appears that the Difference is altogether trifling, and does 
not, in the leaſt, vary the Argument. fo 9 
With regard to what the Purſuers favourite Witneſs, Traill of 
Hobiſter, depones, That it took 8 Liſpunds to fill the Barrel, and 
there was no Overplus, this admits of a clear Refutation from his 
own Oath, for he depones, Thar others willingly delivered a Bar- 
rel in place of 8 Liſpunds, and he allowed them at that Rate; and 
thus, by his Account of the Matter, the Feuers were at the Ex- 
pence of the Barrel and Trouble of Package, and yet had no Ad- 
vantage by the Bargain, but actually packed into the Barrel the 
whole 8 Liſpunds allowet. fo 
The Abſurdity which the Purſuers ſay would follow, from ſup- 
poſing that the Factor was allowed to pocket the Value of 9 Barrels 
out of every 15, admits of this Anſwer, that there is no Evidence 
that, at any Period of Time, more than 10 Liſpunds were allowed 
to the Barrel, excepting the three ſolitary Inſtances which the Pur- 
ſuers have referred to, in the Accounts of Thirds of Benefices, and 
the vague Computation, in a ſingle Charter anno 1584, where 
12 Liſpunds are computed to the Barrel, The Evidence ariſing 

from the three Inſtances in the Accounts of Thirds, is overturned 
by an Entry in the ſame Acconnts for the Year 1561, by which 
7 + Liſpunds are computed to the Barrel. That the Computation of 
15 Liſpunds in the Purſuers three Inſtances from theſe Accounts, only 
regarded the odd Liſpunds and Fractions of a Barrel there ſtated, 
and was not the Rule with regard to the whole looſe Liſpunds col- 
lected and accounted for appears demonſtrable from this Circum- 
ſtance, that though theſe Accounts of the Thirds of Benefices, are 
continued down to the Year 1590, yet the Accountant never 
charges himſelf with a fingle Barrel of more Butter for Orkney, than 
in the three Accounts referred to by the Purſuers, but they themſelves 
acknowledge, that much leſs than 15 were ſufficient to fill a Barrel 
towards the End of that Period, and, conſequently, more Barrels 
ought to have been accounted for; and, indeed, the Accounts 
1561, where 74 Liſpunds are reckoned to the Barrel, charges the 
fame total Number of Barrels received, and no more than the after 
Accounts, where 15 are computed, though, according to the firſt 
Rate of Computation, the looſe Liſpunds muſt have filled near twice 
as many Barrels, as by the ſecond. | 
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To condlude, the Tendency of che preſent Proceſs, is to depri 
the Defender af three Fifths of thoſe Rents, which he and his An- 
ceſtors have poſſeſſed, without Interruption, ever fince the 170. 1 
aud which haue been levied to as great an Extent as at preſent, for 
at leaſt 250 Years backwards. H the Purſuers were to prevail in 
his Plea, they would render thoſe Revenues, which in the 1643 
were conſidered as ſufficient to anſwer the Intereſt. of 30,0004, at 8 
per cent. unequal to the Intereſt of half chat Sum at 5 per cent. 
Although in a Proceſs of this kind, it was not neceſſary, that the 
Defender ſhould bring any Proof at all, whilft, on the other hang, 
it was incumbent upon the Purſuers, to bring the cleareſt and moſt 
indiſputable Evidence of every Branch of their Libel, yet the De- 
fender apprebends, that the Proofs upon his Part are clear and con- 
vincing, whilſt the Purſuers have entirely failed in theirs. 

That the Standard-weights of this Country have been regularly 
committed to the Cuſtody of Perſons named: by the Gentlemen of 
the Country, and of late by the Magiſtrates of Kirkwall, is beyond 
Diſpute, from the Evidence which has now been ſtated; the Stan- 
dard-weights themſelves, now in Court, are proved to have been 
the fame which were delivered over by Order of the Country Gentle- 
men to the Aſſayer, by them appointed, in the 1686; and, from 
the Abſtract of the Acts of their County- meetings, it is evident, 
That the Uniformity of the Weights was the conſtant Object of their 
Attention. It is further proved, that a higher Tack-duty was for 
ſeveral Years paid by William Dick, for the Crown-rents of theſe 
Iſlands, 130 Years ago, than the Crown-rents. at preſent yield to 
the Defender, and the Prices which the fame nominal Weight is 
proved to have yielded in the Beginning of the laſt Century, are 
fully as high, as the ſame nominal Weight does yield at this Day, 
though, as the Purſuers affirm, it now weighs near double. And 

the Defender has further produced an unanſwerable negative Proof 
againſt the Purſuers Alledgeance, from the Records during that Pe- 
riod, when the ſirſt great Increaſe is ſaid to have happened; for in 
theſe Records, though numberleſs Complaints are found againſt the 
two Earls of Orkney,. yet no Inſinuation of any Attempt made by 
them to increaſe the Weights. TE, 

On the other hand, the Purſuers Averments, in Support of their 
Libel, and the Proofs they have brought, are contradictory; they 
have proved to your Lordſhips, That for 110. Years, from the. 1600 
downwards, 10 Liſpunds. were allowed to the Barrel, although in 
that Period they affirm that the Liſpund returned from 18 to 16 
Pounds, and remounted to 18 again, If che Number of ye , 

= allowed: 
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allowed to a Barrel had, as 4 Purſuers pretend, always anſwered to 
the Number required to fill a Barrel, then it is impoſſible, that Lo Liſ⸗- 
pundr of 15 Pounds, and o Lifþunds of r8 Pounds, could each of them 
have exactly anſwered tothe Contents of the ſame Barrel. The Purſu- 
ers affirm, that from the 1710, the Liſpund has increaſed from 18 to 28 
or 30 Pounds, yetthis extraordinary Increaſe, though happening within 
the Memory of many who are now alive, has paſſed unobſerved by 
them, and without the leaſt Complaint or Suſpicion till the 1733, 
when a Quarrel between Sir Famer Steuart and the Defender's Fa- 
or opened Sir James Eyes to this Enormity, and from him the 
purſuers catched the Inſpiration. The Purſuers favourite Witneſs, 
Mr. Traill of Hobiſter, who became Chamberlain in the 1712, and 
the Courſe of whoſe Buſineſs naturally led him to obſerve any In- 
creaſe, even the moſt minute, if it had really happened, yet when State of the 
put to anſwer this preciſe and unambiguous Queſtion, *© Whether 3 of 
« or not upon his Conſcience, and the great and ſolemn Oath he *” © 
« had taken, he believed or knew, that before the Year 1743, for 
« ſeveral Years then paſt, the Weights of Pundars and:Byſmars, were 
„greatly increaſed and overgrown? Deponed in Anſwer to the above 
« Interrogatory, That, by the Oath he had made, he adhered to 
his above Oath, and that the Pundars and Byſmars before the 
« 1743. were moſt fallacious and unjuſt.” Your Lordſhips will ea- # 
fily perceive, by reading what immediately preceeds rhis Part of his 
Path,. that his Anſwer does not correſpond to the Queſtion, and 
that it was evidently the Reſult of a Struggle between the Conſci- 
ouſneſs of Truth, and his Defire to ſerve a Party; but however 
ſtrong the Influence of his Inclination, yet he dared not to fay, he 
believed in his. Conſcience, that the Weights had increaſed within. 
his Memory. 3 
It is therefore impoſſible to believe, that the Weights have in- 
creaſed ſince the 1710. The Purſuers themſelves in effect acknow- 
ledge, that they were not increaſed during 110 Tears immediately 
preceeding that Ara: And, with regard to their Proof, that an 
Increaſe happened towards the End of the 16th Century, theſe have 
been ſhown to be altogether frivolous, depending entirely upon the 
contradictory and conjectural Computations, which are found in 
the Accounts of Thirds of Benefices. 3 N 
From the whole View of the Caſe, the Defender has no Appre-- 
henſion with regard to the Event of this Cauſe ; whether the Pur-- 
ſuers have any Excuſe for the Liberties they have every where taken 
mn their Memorial, mult be left to your Lord{hi ps Determination. 
In reſpect whereof, &c. 
WILLIAM JOHNSTONE... 
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EXTRACT, Commiſſion | by the Lords of ſecret Conn. 
| cal, to the Biſhop” of Orkney and others, -anent Zee 


AUD Halyrudhous,  decimo. Maii, , milleſimo ſexcenteſimo vigeſimo, 
Feaerunt, Chancellor, Vyntoun, Bugcleugh, Melros, Lauderdaill, 
Nilarymmie, Kilſy the, Bruni land, Innerteill, Reidhous, Curryhill, Advo- 
cat, Merchinſtoun, Mr. P. Rollock, Conſervatour : FoRASsMEIKL E a; 
Informatioun has bein maid to the Lordis of ſecret Counſail, of 


mony greit Abuſes, Inſolencys and Offenſes, very frequentlie com- 


thairof, pairtlie under the Pretext and Cullour of Law and Juſtice, 
and pairtlie by the Connivence, Overſight, Toleratioun and Alloy- 
ance of theſe who are truſted with the Offices of Judicatorie and 
Juriſdictioun within the ſame Boundis, to whoſe Charge and Dut 
the Reparatioun, Redres, Puniſcheing and Suppreſſing of ſuch Abuſes, 
Inſolencys and Offenſes properlie apperteyned; as namelie, that the 
poore People and Kyndlie Tennentis and Poſſeſſouris of the Land 
ar violentlie ejectit of thair Kindlie-rowmes without Form or Or— 
dour of Law; that the Weightis and Meaſouris of the Countrey 
quhairwith the poore anes payes thair Fermes and Dewrties, ar year- 
lie alterit and changit, without Warrant, and agains the Forme 
preſcryveit be the laſt Act of Parlament; that Theives apprehendit 
and committit ro Ward for Thift ar put to Libertie without Tryal; 
and nevertheles thair Landis and Goodis ſecretlie confiſcat and ſeaſed 
upoun, as gyf a lauchful Convictioun and Doome were pronounced 
agains them; that the Lordis Sabbothe is prophaned and broken 
with unneceſſarie and untimeous Carriadges, under a fals pretext and 
Cullour that it is done for the Kingis Service: that the Impoſiti- 
ouns and Burdyenes raiſed and layd upoun the Countrey be the 
lait Erle of Orknay, and moſt worthelie diſchargeit be the Kingis 
Majeſtie and his Commiſſionaris, ar now exactit and upliftit with 
greitar Rigour, nor at ony Tyme preceeding ; that notour Adulte- 
reis, Inceſtis, and uthers filthie Crymis of that Kynd ar tollerat and 
overſene; that all Sorts of Sine and Vyce is not only overſene with- 
out Puniſchement, bot excuſeir, maintainit and borne oute, and the 
Miniſteris, reproving and finding fault thairwith, mockit and ſcorn- 
it in thair Faces quhen thay ar in the Pulpet ; to the greit 9 
| : 9 


of God and Scandall of wad Tot MP ; that the Rentis and 
Dewties accuſtomit to be payit of auld to the Deanis, ar now not 
onlie augmentit and upliftit with greater Rigour and Extremitie nor 
at ony Tyme heirtofoir, bot thay ar ſufferit, aſſiſted and enboldenet 
to encroach upoun the Propertie of the Land in ſundrie Pairts of 
the Countrey, to the Prejudice of the Freedom and Libertie of the 
Countrey; beſydis a Number of uther Inſolencys, Oppreſſiouns and 
Wrongis, outher committit directlie be his Majeſtie's ſaidis Offi- 
ciaris, at the leaſt tollerate and overſene be thame, and no Wayes 
tane Ordour with and puniſchit, and the ſaidis Lordis being cairful, 
as it becometh thame to underſtand the certane Truth of thir Matteris, and 
fra whome the ſaidis Abuſes, Inſolencyes and Diſordouris, and the Ground, 
and Caus and Occaſioun of the ſame doth proceed, ſeeing it is a Matter 
moſt unworthie in the Perſons of thoſe bearing Office and Charge 
under his Majeſtie to be truely twitched with ſuch heigh Poynts of 
Neglect of Dewtie. TH EREFOIRthe ſaidis Lordis has given and grant- 
it, and be the Tenour heirof gives and grantis full Power and Com- 
miſſioun be thir Preſents to the Reverend Father in God George 
Biſchop of Orknay, and to Sir Johnne Buchanan, Knight, and William 
Bruce of Symbeſter, to reſorte and repair to the Boundis of Yezland, 
and there to try and informe thameſelfis trewlie and ſuſficentlie concerning 
the ſaidis Abuſes, ie Diſordours and Offences, and fra whome 
the Ground and Occaſioun of the ſame hes and doth proceced ; And what 
hes bein the Behavour and Carriage of the Sheriff-depute, his 
Clarkis and Officiaris thairintill, and yf thay have been acceſlorie 
thairinto, or Connivaris, Overſiaris, and Tolleratouris of the ſame ; 
and to tak Cognitioun thairintill, after ſuch Forme and Manner as 
thay fall think moſt fitt and expedyent for giving unto thame ane 
trew and perfyte Light and Informatioun thairanent ; ferme and ſtable 
Halding, and for to hald all and qhatſumever Thingis fall be lauchfullie 
done herein; and that the ſaids Commiſſionaris mak a Report in Wreit 
under thair Hands of thair Proceedingis in this Commiſſioun, with 
all convenient Diligence, after thay have execute the ſame, to the 
ſaidis Lordis of his Majeſties Privy Counſaill, to the Effect thay may 
tak ſuch forder Ordour thairintill as thay fall think expedyent. Ex- 
tracted from the Records of Privy-council in the Lower Parliament- 
houſe, upon this and the two preceeding Pages, by Mr. Thomas Gib- 
ſone, one of the principal Clerks of Seſſion, as having Commiſſion 
for that Effect from the Lord Clerk Regiſter. N 
(Signed) Tho. Gibſone. 
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